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Filings Made by Person Other Than the Registrant:
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By:
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GENERAL INSTRUCTIONS TO FORM SE

I. Use of Form SE

'A. This form shall be used by an electronic filer for the submission of any required paper format
-exhibit pursuant to the Securities Act of 1933, the Securities Exchange Act of 1934, the Public
Utility Holding Company Act of 1935, the Trust Indenture Act of 1939, or the Investment
Company Act of 1940, provided that submission of such exhibit in paper format is permitted
pursuant to Rule 201 or Rule 202 of Regulation S-T (§§232.201 and 232.202 of this chapter). It
also may be used for the submission of any other paper format document permitted by Rule 311 of
Regulation S-T (§232.311 of this chapter).

B. Attention is directed to the General Rules and Regulations under the Securities Act of 1933, the
Securities Exchange Act of 1934, the Trust Indenture Act of 1939, the Public Utility Holding
Company Act of 1935 and the Investment Company Act of 1940. Requirements applicable to

Filer Manual.

II. Preparation and Filing of the Form

A. Four complete copies of the Form SE and three complete copies of exhibits filed thereunder shall
be submitted in paper format.

B. The Form SE shall be submitted in the following manner:

1. If the subject of a temporary hardship exemption is an exhibit only, the exhibit shall be filed
under cover of this form no later than one business day after the date on which the exhibit was
to be filed electronically.

2. An exhibit filed pursuant to a continuing hardship exemption, or any other document filed in
paper under cover of Form SE (other than an exhibit filed pursuant to a temporary hardship
exemption), as allowed by Rule 311 of Regulation S-T, may be filed up to six business days
prior to, or on the date of filing of, the electronic format document to which it relates but shall
not be filed after such filing date. If a paper document is submitted in this manner,
requirements that the document be filed with, provided with or accompany the electronic filing
shall be satisfied. Any requirements as to delivery or furnishing the information to persons

other than the Commission shall not be affected by this Instruction.

C. The registrant, or person other than the registrant, shall identify the documents being filed. Attach
any paper format exhibit and an exhibit index as required by Item 601 of Regulation S-K
(8§229.601 of this chapter).



D. One copy of the form shall be manually signed by each person on whose behalf the form is
submitted or by an authorized representative. If the form is signed by the authorized representative
of a person (other than an executive officer or general partner), evidence of the authority of the
representative to sign on behalf of such person shall be filed with the form, provided, however,
that a power of attorney for this purpose that is already on file with the Commission may be

incorporated by reference.

E. If the form is submitted in connection with a temporary hardship exemption, signatures may be in
typed form rather than manual format.

http://www.sec.gov/divisions/corpfin/forms/se.htm
Last update: 02/11/2002



EXHIBIT A

Annual Report pursuant to Section 13 or 15 (d) of the Securities Exchange Act of 1934 for the fiscal year ended
December 31, 2003 for SCANA Corporation (filed February 27, 2004 as Form 10-K and incorporated by reference herein).

Annual Report pursuant to Section 13 or 15 (d) of the Securities Exchange Act of 1934 for the fiscal year ended
December 31, 2003 for South Carolina Electric & Gas Company (filed February 27, 2004 as Form 10-K and incorporated by
reference herein).

Annual Report pursuant to Section 13 or 15 (d) of the Securities Exchange Act of 1934 for the fiscal year ended
December 31, 2003 for Public Service Company of North Carolina, Incorporated (filed February 27, 2004 as Form 10-K and
incorporated by reference herein)

EXHIBIT B

B-1 Restated Articles of Incorporation of SCANA as adopted on April 26, 1989 (Filed as Exhibit 3-A to
Registration Statement No. 33-49145 and incorporated by reference herein)

B-2 Articles of Amendment of SCANA Corporation dated April 27, 1995 (Filed as Exhibit 4-B to Registration
Statement No. 33-62421 and incorporated by reference herein)

B-3 By-Laws of SCANA as revised and amended on December 13, 2000 (Filed as Exhibit 3.01 to
Registration Statement No. 333-68266 and incorporated by reference herein)

B-4 Restated Articles of Incorporation of South Carolina Electric & Gas as adopted on May 3, 2001 (Filed as
Exhibit 3.01 to Registration Statement No. 333-65460 and incorporated by reference herein)

B-5  Articles of Amendment of SCE&G dated May 22, 2001 (Filed as Exhibit 3.02 to Registration Statement
No. 333-65460 and incorporated by reference herein)

B-6 Articles of Amendment of SCE&G dated June 14, 2001 (Filed as Exhibit 3.04 to Registration Statement
No. 333-65460 and incorporated by reference herein)

B-7  Articles of Amendment of SCE&G dated August 30, 2001 (Filed as Exhibit 3.05 to Registration
Statement No. 333-101449 and incorporated by reference herein)

B-8  Atrticles of Amendment of SCE&G dated March 13, 2002 (Filed as Exhibit 3.06 to Registration Statement
No. 333-101449 and incorporated by reference herein)

B-9  Articles of Amendment of SCE&G dated May 9, 2002 (Filed as Exhibit 3.07 to Registration Statement
No. 333-101449 and incorporated by reference herein)

B-10  Articles of Amendment of SCE&G dated June 4, 2002 (Filed as Exhibit 3.08 to Registration Statement
No. 333-101449 and incorporated by reference herein)

B-11  Articles of Amendment of SCE&G dated August 12, 2002 (Filed as Exhibit 3.09 to Registration
Statement No. 333-101449 and incorporated by reference herein)

B-12  Articles of Amendment of SCE&G dated March 13, 2003 (Filed as Exhibit 3.05 to Registration Statement
No. 333-108760 and incorporated by reference herein)

B-13  Articles of Amendment of SCE&G dated May 22, 2003 (Filed as Exhibit 3.06 to Registration Statement
No. 333-108760 and incorporated by reference herein)

B-14  Articles of Amendment of SCE&G dated June 18, 2003 (Filed as Exhibit 3.06 to Registration Statement
No. 333-108760 and incorporated by reference herein)
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B-15

B-16

B-138

B-20

B-21

B-22

B-23

B-24

B-25

B-26

B-27

B-28

Articles of Amendment of SCE&G dated August 7, 2003 (Filed as Exhibit 3.06 to Registration Statement
No. 333-108760 and incorporated by reference herein)

Articles of Correction of SCE&G filed on June 1, 2001 correcting May 22, 2001 Articles of Amendment
(Filed as Exhibit 3.03 to Registration Statement No. 333-65460 and incorporated by reference herein)

Articles of Correction of SCE&G filed on February 17, 2004 correcting May 3, 2001 Restated Articles of
Incorporation (Filed as Exhibit 3.06 to Form 10-K for the year ended December 31, 2003 and
incorporated by reference herein)

Articles of Correction of SCE&G filed on February 17, 2004 correcting May 22, 2001 Articles of
Amendment (Filed as Exhibit 3.07 to Form 10-K for the year ended December 31, 2003 and incorporated
by reference herein)

Articles of Correction of SCE&G filed on February 17, 2004 correcting June 14, 2001 Articles of
Amendment (Filed as Exhibit 3.08 to Form 10-K for the year ended December 31, 2003 and incorporated
by reference herein)

Articles of Correction of SCE&G filed on February 17, 2004 correcting August 30, 2001 Articles of
Amendment (Filed as Exhibit 3.09 to Form 10-K for the year ended December 31, 2003 and incorporated
by reference herein)

Articles of Correction of SCE&G filed on February 17, 2004 correcting March 13, 2002 Articles of
Amendment (Filed as Exhibit 3.10 to Form 10-K for the year ended December 31, 2003 and incorporated
by reference herein)

Articles of Correction of SCE&G filed on February 17, 2004 correcting May 9, 2002 Articles of
Amendment (Filed as Exhibit 3.11 to Form 10-K for the year ended December 31, 2003 and incorporated
by reference herein)

Articles of Correction of SCE&G filed on February 17, 2004 correcting June 4, 2002 Articles of
Amendment (Filed as Exhibit 3.12 to Form 10-K for the year ended December 31, 2003 and incorporated
by reference herein)

Articles of Correction of SCE&G filed on February 17, 2004 correcting August 12, 2002 Articles of
Amendment (Filed as Exhibit 3.13 to Form 10-X for the year ended December 31, 2003 and incorporated
by reference herein)

Articles of Correction of SCE&G filed on February 17, 2004 correcting March 13, 2003 Articles of
Amendment (Filed as Exhibit 3.14 to Form 10-K for the year ended December 31, 2003 and incorporated
by reference herein)

Articles of Correction of SCE&G filed on February 17, 2004 correcting May 22, 2003 Articles of
Amendment (Filed as Exhibit 3.15 to Form 10-K for the year ended December 31, 2003 and incorporated
by reference herein)

Articles of Correction of SCE&G filed on February 17, 2004 correcting June 18, 2003 Articles of
Amendment (Filed as Exhibit 3.16 to Form 10-K for the year ended December 31, 2003 and incorporated
by reference herein)

Articles of Correction of SCE&G filed on February 17, 2004 correcting August 7, 2003 Articles of

Amendment (Filed as Exhibit 3.17 to Form 10-K for the year ended December 31, 2003 and incorporated
by reference herein)
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B-2%

B-30

B-31

B-32

B-34

B-35

B-36

B-37

B-38

B-39

B-40

B-41

B-42

B-43

B-44

B-45

B-46

By-Laws of SCE&G as amended and adopted on February 22, 2001 (Filed as Exhibit 3.05 to
Registration Statement No. 333-65460 and incorporated by reference herein)

Agreement of Limited Partnership of South Carolina Coaltech No.1 LP, dated April 7, 2000 (Filed as
Exhibit B-73 to Form USS for the year ended December 31, 2000 and incorporated by reference herein)

Agreement of Limited Partnership of Interests in Coaltech No. |, L.P., dated November 16, 2001 (Filed
under separate cover of Form SE)

Articles of Incorporation of GENCO, dated October 1, 1984 (Filed under cover of Form SE as Exhibit B-48
to Form USS for the year ended December 31, 2000 and incorporated by reference herein)

By-Laws of GENCO as amended and restated on February 22, 2001 (Filed as Exhibit B-25 to Form U3S for
the year ended December 31, 2000 and incorporated by reference herein)

Articles of Incorporation of SCFC, dated August 18, 1987 (Filed under cover of Form SE as Exhibit B-59 to
Form USS for the year ended December 31, 2000 and incorporated by reference herein)

By-Laws of SCFC as amended and restated on February 22, 2001 (Filed as Exhibit B-26 to Form U5S for
the year ended December 31, 2000 and incorporated by reference herein)

Articles of Incorporation of SCPC (formerly CPC, Inc.), dated September 9, 1977 (Filed under cover of
Form SE as Exhibit B-53 to Form U35S for the year ended December 31, 2000 and incorporated by reference
herein)

Articles of Amendment of SCPC, dated November 29, 1977 (Filed under cover of Form SE as Exhibit B-54
to Form USS for the year ended December 31, 2000 and incorporated by reference herein)

Articles of Amendment of SCPC, dated May 27, 1982 (Filed under cover of Form SE as Exhibit B-55 to
Form US5S for the year ended December 31, 2000 and incorporated by reference herein)

Articles of Amendment of SCPC, dated December 10, 1984 (Filed under cover of Form SE as Exhibit B-56
to Form U35S for the year ended December 31, 2000 and incorporated by reference herein)

Articles of Merger of SCPC, dated March 1, 1988 (Filed under cover of Form SE as Exhibit B-57 to Form
USS for the year ended December 31, 2000 and incorporated by reference herein)

Articles of Merger of SCPC, dated December 17, 1997 (Filed under cover of Form SE as Exhibit B-58 to
Form US5S for the year ended December 31, 2000 and incorporated by reference herein)

By-Laws of SCPC as amended and restated on February 22, 2001 (Filed as Exhibit B-27 to Form U5S for
the year ended December 31, 2000 and incorporated by reference herein)

Articles of Incorporation of C&T Pipeline, Inc. dated September 11, 1990 (Filed under separate cover of
Form SE)

By-Laws of C&T Pipeline, LLC as amended and adopted on December 17, 1997 (Filed under separate
cover of Form SE)

Articles of Incorporation of SEMI (formerly Carotane, Inc.), dated August 22, 1977 (Filed under cover of
Form SE as Exhibit B-40 to Form U5S for the year ended December 31, 2000 and incorporated by reference
herein)

Articles of Amendment of SEMI, dated June 30, 1987 (Filed under cover of Form SE as Exhibit B-41 to
Form USS for the year ended December 31, 2000 and incorporated by reference herein)
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B-47

B-48

B-49

B-50

B-51

B-52

B-53

B-54

B-55

B-56

B-57

B-58

B-59

B-60

B-61

B-62

B-63

Articles of Amendment of SEMI, dated September 19, 1988 (Filed under cover of Form SE as Exhibit B-42
to Form USS for the year ended December 31, 2000 and incorporated by reference herein)

Articles of Merger of SEMI, dated March 1, 1988 (Filed under cover of Form SE as Exhibit B-43 to Form
US5S for the year ended December 31, 2000 and incorporated by reference herein)

Articles of Amendment of SEMI, dated December 13, 1995 (Filed under cover of Form SE as Exhibit B-45
to Form US5S for the year ended December 31, 2000 and incorporated by reference herein)

Articles of Merger of SEMI, dated December 22, 1989 (Filed under cover of Form SE as Exhibit B-44 to
Form US5S for the year ended December 31, 2000 and incorporated by reference herein)

By-Laws of SEMI as amended and restated on February 22, 2001 (Filed as Exhibit B-28 to Form US5S for
the year ended December 31, 2000 and incorporated by reference herein)

Articles of Incorporation of PSNC Production Corporation, dated January 28, 1981 (Filed under cover of
Form SE as Exhibit B-74 to Form U5S for the year ended December 31, 2000 and incorporated by reference
herein)

Articles of Amendment of PSNC Production Corporation, dated January 14, 1991 (Filed under cover of
Form SE as Exhibit B-75 to Form U35S for the year ended December 31, 2000 and incorporated by reference
herein)

Amended and Restated By-laws of PSNC Production Corporation, dated February 22, 2001 (Filed under
cover of Form SE and incorporated by reference herein)

Amended and Restated Limited Liability Company Agreement of SCANA Public Service Company
(formerly Sonat Public Service Company L. L. C.) dated December 1, 1996 (Filed under separate cover of
Form SE)

Amendment to Amended and Restated Limited Liability Company Agreement of SCANA Public Service
Company (formerly Sonat Public Service Company L. L. C.) dated March 25, 1998 (Filed under separate
cover of Form SE)

Articles of Incorporation of SCANA Services, Inc. (formerly SCANA Service Company), dated December
14, 1999 (Filed under cover of Form SE as Exhibit B-46 to Form U3S for the year ended December 31,
2000 and incorporated by reference herein)

Articles of Amendment of SCANA Services, Inc., dated February 23, 2000 (Filed under cover of Form SE
as Exhibit B-47 to Form US5S for the year ended December 31, 2000 and incorporated by reference herein)

By-Laws of SCANA Services, Inc. as amended and restated on February 22, 2001 (Filed as Exhibit B-29 to
Form USS for the year ended December 31, 2000 and incorporated by reference herein)

Articles of Incorporation of SCI (formerly MPX Systems, Inc.), dated October 1, 1984 (Filed under cover of

Form SE as Exhibit B-49 to Form US5S for the year ended December 31, 2000 and incorporated by reference
herein )

Articles of Amendment of SCI, dated May 1, 1996 (Filed under cover of Form SE as Exhibit B-50 to Form
US3S for the year ended December 31, 2000 and incorporated by reference herein)

By-Laws of SCI as amended and restated on February 22, 2001 (Filed as Exhibit B-30 to Form US5S for the
year ended December 31, 2000 and incorporated by reference herein)

Certificate of Incorporation of SCANA Communications Holdings, Inc., dated December 6, 1999 (Filed
under separate cover of Form SE)
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B-64

B-65

B-66

B-67

B-68

B-69

B-70

B-71

B-72

B-73

B-74

B-75

B-76

B-77

B-78

B-79

B-80

B-81

B-82

By-Laws of SCANA Communications Holdings, Inc. (Filed under separate cover of Form SE)

Operating Agreement of FRC, LLC dated August 25, 1999 (Filed under cover of Form SE as Exhibit B-79
to Form U5S for the year ended December 31, 2000 and incorporated by reference herein)

Articles of Organization of FRC, LLC, filed August 30, 1999 (Filed under cover of Form SE as Exhibit B-
84 to Form US5S for the year ended December 31, 2001 and incorporated by reference herein)

Articles of Incorporation of PrimeSouth, dated August 25, 1986 (Filed under cover of Form SE as Exhibit
B-51 to Form US5S for the year ended December 31, 2000 and incorporated by reference herein)

Restated Articles of Incorporation of PrimeSouth, dated February 5, 1990 (Filed under cover of Form SE as
Exhibit B-52 to Form USS for the year ended December 31, 2000 and incorporated by reference herein)

By-Laws of PrimeSouth as amended and restated on February 22, 2001 (Filed as Exhibit B-31 to Form U5S
for the year ended December 31, 2000 and incorporated by reference herein)

Articles of Incorporation of Palmark, Inc., as adopted on March 10, 1995 (Filed herewith)

By-Laws of Palmark, Inc., as amended and restated on February 22, 2001 (Filed as Exhibit B-32 to Form
US3S for the year ended December 31, 2000 and incorporated by reference herein)

Articles of Incorporation of SR (formerly SCANA Capital Resources, Inc.), dated September 8, 1987 (Filed
under cover of Form SE as Exhibit B-60 to Form USS for the year ended December 31, 2000 and
incorporated by reference herein)

Articles of Amendment of SR, dated June 23, 1995 (Filed under cover of Form SE as Exhibit B-61 to Form
U5S for the year ended December 31, 2000 and incorporated by reference herein)

By-Laws of SR as amended and restated on February 22, 2001 (Filed as Exhibit B-33 to Form US5S for the
year ended December 31, 2000 and incorporated by reference herein)

Articles of Incorporation of ServiceCare, Inc., dated September 20, 1994 (Filed under cover of Form SE as
Exhibit B-39 to Form USS for the year ended December 31, 2000 and incorporated by reference herein)

By-Laws of ServiceCare, Inc. as amended and restated on February 22, 2001 (Filed as Exhibit B-34 to Form
US5S for the year ended December 31, 2000 and incorporated by reference herein)

Articles of Incorporation of SDC (formerly Energy Subsidiary, Inc.) dated November 15, 1968 (Filed under
cover of Form SE as Exhibit B-36 to Form USS for the year ended December 31, 2000 and incorporated by
reference herein)

Articles of Amendment of SDC, dated December 10, 1984 (Filed under cover of Form SE as Exhibit B-37
to Form USS for the year ended December 31, 2000 and incorporated by reference herein)

Articles of Amendment of SDC, dated August 26, 1993 (Filed under cover of Form SE as Exhibit B-38 to
Form US5S for the year ended December 31, 2000 and incorporated by reference herein)

By-Laws of SDC as amended and restated on February 22, 2001 (Filed as Exhibit B-35 to Form US5S for the
year ended December 31, 2000 and incorporated by reference herein)

Certificate of Formation of Cogen South LLC, dated February 6, 1996 (Filed under cover of Form SE as
Exhibit B-87 to Form US5S for the year ended December 31, 2000 and incorporated by reference herein)

Limited Liability Agreement of Cogen South LLC, dated June 1, 1996 (Filed under cover of Form SE as
Exhibit B-88 to Form U3S for the year ended December 31, 2000 and incorporated by reference herein)

53



B-83  Articles of Incorporation of Public Service Company of North Carolina, Incorporated (formerly New Sub 11,
Inc.) dated February 12, 1999 (Filed as Exhibit 3.01 to Registration Statement 333-45206 and incorporated
by reference herein)

B-84  Articles of Amendment of Public Service Company of North Carolina, Incorporated (formerly New Sub II,
Inc.) dated February 9, 2000 (Filed as Exhibit 3.02 to Registration Statement 333-45206 and incorporated
by reference herein)

B-85  Articles of Correction of Public Service Company of North Carolina, Incorporated (formerly New Sub 11,
Inc.) dated February 11, 2000 (Filed as Exhibit 3.03 to Registration Statement 333-45206 and incorporated
by reference herein)

B-86  Articles of Merger of Share Exchange of Public Service Company of North Carolina, Incorporated
(formerly New Sub II) dated February 10, 2000 (Filed under separate cover of Form SE)

B-87  By-Laws of PSNC Energy as revised and amended on February 22, 2001 (Filed as Exhibit 3.01 to
Registration Statement No. 333-68516 and incorporated by reference herein)

B-88  Amended and Restated By-Laws of Clean Energy Enterprises, Inc. (formerly Tar Heel Energy Corporation)
as amended and restated as of February 22, 2001 (Filed under cover of Form SE and incorporated by
reference herein)

B-89  Aurticles of Incorporation of PSNC Blue Ridge Corporation, dated August 31, 1992 (Filed under cover of
Form SE as Exhibit B-67 to Form USS for the year ended December 31, 2000 and incorporated by reference
herein)

B-90  Amended and Restated By-Laws of PSNC Blue Ridge Corporation as of February 22, 2001 (Filed under
cover of Form SE and incorporated by reference herein)

B-91  Articles of Organization of Pine Needle LNG Company, LLC, dated July 28, 1995 (Filed under cover of
Form SE as Exhibit B-77 to Form U5S for the year ended December 31, 2000 and incorporated by reference
herein)

B-92  Articles of Incorporation of PSNC Cardinal Pipeline Company, dated December 1, 1995 (Filed under cover
of Form SE as Exhibit B-62 to Form US5S for the year ended December 31, 2000 and incorporated by
reference herein)

B-93  Amended and Restated By-Laws of PSNC Cardinal Pipeline Company as of February 22, 2001 (Filed under
cover of Form SE and incorporated by reference herein)

B-94  Articles of Organization of Cardinal Pipeline Company LLC (formerly Cardinal Extension Company, LLC),
dated December 6, 1995 (Filed under cover of Form SE as Exhibit B-78 to Form U5S for the year ended
December 31, 2000 and incorporated by reference herein)

B-95  Articles of Incorporation of SCG Pipeline, Inc., dated April 10, 2001 (Filed under cover of Form SE as
Exhibit B-85 to Form U5S for the year ended December 31, 2001 and incorporated by reference herein)

B-97  By-Laws of SCG Pipeline, Inc., as adopted on May 3, 2001 (Filed as Exhibit B-85 to Form US5S for the year

ended December 31, 2002 and incorporated by reference herein)

The Articles of Incorporation or other fundamental document of organization and/or the By-laws or rules and regulations
corresponding thereto of the following companies are currently unavailable to SCANA Corporation as a non-majority shareholder:
Pine Needle LNG Company, LLC, Cardinal Pipeline Company, LLC and Knology, Inc.
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EXHIBIT C

C-1

C-2

C-3

Indenture dated as of November 1, 1989 between SCANA Corporation and The Bank of New York,
as Trustee (Filed as Exhibit 4-A to Registration No. 33-32107 and incorporated by reference herein)

Indenture dated as of January 1, 1945, between the South Carolina Power Company and Central
Hanover Bank and Trust Company, as Trustee, as supplemented by three Supplemental Indentures
dated respectively as of May 1, 1946, May 1, 1947 and July 1, 1949 (Filed as Exhibit 2-B to

Registration Statement No. 2-26459 and incorporated by reference herein)

Fourth Supplemental Indenture dated as of April 1, 1950, to Indenture referred to in Exhibit C-2,
pursuant to which SCE&G assumed said Indenture (Exhibit 2-C to Registration Statement No.
2-26459 and incorporated by reference herein)

Fifth through Fifty-third Supplemental Indenture referred to in Exhibit C-2 dated as of the dates
indicated below and filed as exhibits to the Registration Statements set forth below and are

incorporated by reference herein

December 1, 1950
July 1, 1951

June 1, 1953

June 1, 1955
November 1, 1957
September 1, 1958
September 1, 1960
June 1, 1961
December 1, 1965
June 1, 1966

June 1, 1967
September 1, 1968
June 1, 1969
December 1, 1969
June 1, 1970
March 1, 1971
January 1, 1972
July 1, 1974

May 1, 1975

July 1, 1975
February 1, 1976
December 1, 1976
March 1, 1977
May 1, 1977
February 1, 1978
June 1, 1978
April 1, 1979
June 1, 1979
April 1, 1980
June 1, 1980
December 1, 1980
April 1, 1981

June 1, 1981
March 1, 1982
April 15, 1982
May 1, 1982
December 1, 1984
December 1, 1985
June 1, 1986

Exhibit 2-D
Exhibit 2-E
Exhibit 2-F
Exhibit 2-G
Exhibit 2-H
Exhibit 2-1
Exhibit 2-J
Exhibit 2-K
Exhibit 2-L
Exhibit 2-M
Exhibit 2-N
Exhibit 4-O
Exhibit 4-C
Exhibit 4-O
Exhibit 4-R
Exhibit 2-B-17
Exhibit 2-B
Exhibit 2-A-19
Exhibit 4-C

Exhibit 2-B-21

Exhibit 2-B-22
Exhibit 2-B-23
Exhibit 2-B-24
Exhibit 4-C
Exhibit 4-C
Exhibit 2-A-3
Exhibit 4-C
Exhibit 2-A-3
Exhibit 4-C
Exhibit 4-C
Exhibit 4-C
Exhibit 4-D
Exhibit 4-D
Exhibit 4-D
Exhibit 4-D
Exhibit 4-D
Exhibit 4-D
Exhibit 4-D
Exhibit 4-D

to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
to Registration No.
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2-26459
2-26459
2-26459
2-26459
2-26459
2-26459
2-26459
2-26459
2-26459
2-26459
2-29693
2-31569
33-38580
2-35388
2-37363
2-40324
33-38580
2-51291
33-38580
2-53908
2-55304
2-57936
2-58662
33-38580
33-38580
2-61653
33-38580
33-38580
33-38580
33-38580
33-38580
33-49421
2-73321
33-49421
33-49421
33-49421
33-49421
33-49421
33-49421



C-5

C-6

C-7

C-8

C-9

February 1, 1987
September 1, 1987
January 1, 1989
January 1, 1991
February 1, 1991
July 135, 1991
August 15, 1991
April 1, 1993

July 1, 1993

May 1, 1999

Exhibit 4-D
Exhibit 4-D
Exhibit 4-D
Exhibit 4-D
Exhibit 4-D
Exhibit 4-D
Exhibit 4-D
Exhibit 4-E

Exhibit 4-D
Exhibit 4.04

to Registration No
to Registration No
to Registration No
to Registration No
to Registration No
to Registration No
to Registration No
to Registration No
to Registration No
to Registration No

.33-49421
.33-49421
.33-49421
.33-49421
. 33-49421
. 33-49421
. 33-49421
. 33-49421
. 33-57955
. 333-86387

Indenture dated as of April 1, 1993 from South Carolina Electric & Gas Company to NationsBank of
Georgia, National Association (Filed as Exhibit 4-F to Registration Statement No. 33-49421 and
incorporated by reference herein)

First Supplemental Indenture to Indenture referred to in Exhibit C-5 dated as of June 1, 1993 (Filed
as Exhibit 4-G to Registration Statement No. 33-49421 and incorporated by reference herein)

Second Supplemental Indenture to Indenture referred to in Exhibit C-5 dated as of June 15, 1993
(Filed as Exhibit 4-G to Registration Statement No. 33-57955 and incorporated by reference herein)

Indenture dated as of January 1, 1996 between PSNC and First Union National Bank of North
Carolina, as Trustee (Filed as Exhibit 4.08 to Registration Statement No. 333-45206 and incorporated

by reference herein)

First through Fourth Supplemental Indenture referred to Exhibit 4.09 dated as of the dates indicated
below and filed as exhibits to Registration Statements whose file numbers are set forth below and are
incorporated by reference herein

January 1, 1996
December 15, 1996
February 10, 2000
February 12, 2001

Exhibit 4.09
Exhibit 4.10
Exhibit 4.11
Exhibit 4.05
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SQUARE D COMPANY

Schneider Electric

EXECUTIVE OFFICES :
1415 SQUTH ROSELLE ROAD, PALATINE, I 60067-7399 847-925-3569
FAX: 847-925-7419 E-Mail japionh @ squared.com

HOWARD E. JAPLON
ASSISTANT GENERAL COUNSEL

November 16, 2001

South Carolina Electric & Gas Company
111 Research Drive

Columbia, South Carolina 29203

Re: Purchase of Limited Partnership interest in Coaltech No. 1, L.P.

Ladies and Gentlemen:

| am Assistant General Counsel and Assistant Secretary of Square D Company
and have acted as counsel to Square D Holdings One, Inc., a Delaware
corporation and a wholly-owned subsidiary of Square D Company (“Holdings”),
in connection with the sale of a limited partnership interest owned by Holdings in
Coaltech No. 1, L.P. This opinion is being delivered pursuant to Section 5.2 of
the Agreement for the Purchase and Sale of Limited Partnership Interests dated
as of November 16, 2001 by and among Holdings, AJG Financial Services, Inc.
and South Carolina Electric & Gas Company (the “Purchase Agreement”).

In rendering the opinions set forth herein, | have examined and relied on
the Purchase Agreement. | have also examined and relied on certain of the
corporate records. and documents of Holdings, certificates of its officers, and
such other instruments and documents as | have deemed relevant and
necessary for purposes of such opinions. In such examination, | have assumed
the genuineness of all signatures (other than those on behalf of Holdings), and
the authenticity of all documents submitted to me as originals and the conformity

to original documents of all documents submitted to me as facsimile, certified or
photostatic copies.

Based upon the foregoing, it is my opinion that:
1. Holdings is a duly organized and validly existing corporation in

good standing under the laws of the State of Delaware and has the corporate

power and authority to own its properties and to transact the business in which it
is engaged.

No one in the world does more with electricity.



South Carolina Electric & Gas Company
Page 2
November 15, 2001

2. Holdings has the corporate power to execute, deliver and perform
its obligations set forth in the Purchase Agreement and has duly taken all

necessary corporate action to authorize the execution, delivery and performance
of the Purchase Agreement.

3. The Purchase Agreement has been duly executed and delivered
by Holdings, and constitutes the legal, valid and binding obligation of Holdings,
enforceable in accordance with its terms, subject to the effect of applicable
bankruptcy, insolvency, reorganization, fraudulent conveyance, moratorium and

similar laws affecting the validity and enforcement of creditors’ rights generally
and to the effect of general principles of equity.

4, The execution and delivery of the Purchase Agreement by
Holdings, and the performance by Holdings of its obligations thereunder, do not
and will not: (i) violate any law, statute, rule, regulation, judgment, order or
decree applicable to Holdings; (ii) conflict with, or resuilt in the breach of, or
constitute a default under, any agreement or other instrument to which Holdings
is a party or by which it may be bound; (iii) result in the creation or imposition of
any lien, charge or encumbrance upon, any of its property; or (iv) violate any
provision of its Certificate of Incorporation or By-laws.

This opinion is limited to the laws of the State of lllinois and to the
General Corporate Law of the State of Delaware and the federal law of the
United States. | do not express any opinion herein concerning any other law.
The foregoing opinion is solely for your benefit in connection with the
transactions contemplated by the Purchase Agreement. Neither this opinion nor
any part hereof may be delivered to, or used or relied upon by, any other person
for any other purpose without my written consent.

Very truly yours,

L

Howard E. Japlon

HEJ:mes



AJG FINANCIAL SERVICES, INC.

KERRY S. ABBOTT
ASSISTANT GENERAL COUNSEL

November 16, 2001

South Carolina Electric & Gas Company
111 Research Drive
Columbia, South Carolina 29203

Re:  Purchase of Limited Partnership Interest in Coaltech No. 1, L.P.

Ladies and Gentlemen:

1 am Assistant General Counsel of AJG Financial Services, Inc., a Delaware corporation
(“AJG™), in connection with the sale of a limited partnership interest in Coaltech No. 1, L.P., a
Delaware limited partnership (“Coaltech™) pursuant to the terms and conditions of that certain
Agreement for the Purchase and Sale of Limited Partnership Interests dated November 16, 2001

(the “Purchase Agreement”) by and among South Carolina Electric & Gas Company, Square D
Holdings One, Inc., and AJG.

As counsel for AJG, I have examined the Purchase Agreement and such other documents
as I consider necessary for the purposes of the opinion hereinafter set forth.

In rendering the opinions expressed below, I have assumed (except as to AJG), without
investigation, that all of the documents referred to in this opinion have been duly authorized by,
have been or will be duly executed and delivered by, and constitute legal, valid, binding and
enforceable obligations of, all of the parties to those documents, that all signatories to those
documents have been duly authorized and that all such parties are duly organized and validly

existing and have the power and authority (corporate, partnership or other) to execute, deliver
and perform those documents.

Based upon the foregoing, I am of the opinion that:

a. AlJGisa DelaWare corporation, duly organized and validly existing under the laws
of the State of Delaware, with full legal power and authority to carry on its business and to
perform its obligations as contemplated by the Purchase Agreement.

b. The execution, performance and delivery of the Purchase Agreement by AJG has
been duly authorized by all necessary corporate actions on the part of AJG and will not violate
any provision of AJG’s Certificate of Incorporation, Bylaws or corporate resolutions and any
amendment thereto or, to the best of my knowledge, any provision of law.

The Gallagher Centre, Two Pierce Place. ltasca, lllinois 60143-3141
Direct Dial 630/285-4311 - Fax: 630/285-4272
kerry_abboti@ajg.com



c. The Purchase Agreement has been duly and validly authorized, executed and
delivered by AJG, and constitutes the legal, valid and binding obligations of AJG, enforceable in
accordance with its terms, except as such enforcement may be limited by bankruptcy, insolvency,
fraudulent conveyance, moratorium, reorganization or other similar laws affecting or relating to
enforcement of creditors’ rights generally and general principals of equity.

d. The execution and delivery of the Purchase Agreement by AJG does not violate,
and will not constitute a default under any agreement or instrument to which AJG is a party and
does not violate any statute, rule or regulation, judgment decree or order applicable to AJG and

neither will performance of the obligations set forth in the Purchase Agreement resuit in any such
violation.

I am admitted to the Bar of the State of Illinois. The opinions expressed herein

are limited to the laws of the State of Illinois, the Delaware General Corporate Law and the laws
of the United States of America, all as in effect on the date hereof.

This opinion is rendered to only to you and is solely for your benefit in connection with
the transactions contemplated in the Purchase Agreement and may not be relied upon, or used,
quoted or referred to, by any other person without my prior written approval.

Very truly yours,

Ehoviys Wl

Kerry S. Abbott



INRE: AGREEMENT FOR THE PURCHASE AND SALE OF LIMITED
PARTNERSHIP INTERESTS IN COALTECH NO. 1,L. P.

GENERAL PARTNER'’S

LIMITED PARTNERSHIP AGREEMENT

Attached hereto is a true and correct copy of the “Limited Partnership Agreement for
Coaltech No. 1, L. P.” dated March 7, 1997, as amended to date, which includes a true and
correct copy of the “Acceptance by General Partner” dated February 14, 2000.

Received Time Nov.19.

5:23PM

US Coal LLC, an lllinois Limited Liability
Company

. w7
avid 87 O'Neill

Manager

and authorized representative

By:
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AGREEMENT OF LIMITED PARTNERSHIP
OF
COALTECH NO. 1 L.P.
THIS AGREEMENT OF LIMITED PARTNERSHIP is made as of the 7th day of
March, 1997 by and among COVOL TECHNOLOGIES, INC., a Delaware corporation
("Covol™), AJG FINANCIAL SERVICES, INC., a Delaware corporation ("AJG"), and

SQUARE D COMPANY, a Delaware corporation ("Sqnare D").

SECTION 1
DEFINED TERMS
1.1  “Abandonment Option Agreement” means that certain Abandonment Option

Agreement dated March 7, 1997 by and between Covol, US1 and the Parmership. -

1.2  "Act" means the Delaware Revised Uniform Lmmited Partoership Act, as now in

effect and as from time to time amended.

1.3 "Affiligte” (axxi, with comelative meaning, ~Affiliated") means, with respect to
any Person, any other Person that, directly or indirectly, Controls, is under Common Control
with, or is Controlled by such Person.

14 "AJG" means AJG Financial Services, Inc., a Delaware corporation.

DRW2333 03/07/97 0910
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1.5 "Agreement” means this Agreement of Limied Partoership, as now in effect and

as from dme to tine amended.

1.6  "Briquettes” means exwusions of synthetic coal product formed by compressing

a mixture of coal fines and a chemical binder using substanrially the technology and the process
described in the Private Letter Ruling and which satisfy the chemical change conditions of the
Private Letier Ruling in order to constinxte "qualified foeks™ porsnant to Section 29 of the Code

which is proprietary to Covol and US1 and which is being Beenad 1o the Partnership by Covol

and US1 contemporaneously herewith.

1.7 "Capital Account™ means, with respect to mch Pariner, the separate "book”

account for such Partner established upder Section 4 of dis Agreement apd maintaimed in all

events in the manner provided under, and in accordance with, Section 704(b) of the Code and

the Treasury Regulations promulgated thereunder.

1.8  "Capital Comtributions” means, for purposes of maintaining Capital Accounts,

the amount of cash and the inifial Gross Asset Valee of property (less the amount of
indebtedness, if any, of such Partner which is assumed by the Parinership and/or the amount of
indebtedness, if any, to which such property is subject, as of the date of contribution, without
regard to the provisions of Code Section 7701(g)) conrributed to the Partpership, including

without limitation, any amounts paid by a Partner (except to the extent indemnification is made

DRW?2333 03/07/97 0910 2
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by another Partner) in respect of claims, liabilities or obligations of or against the Partpership
and/or pursuant to any guaranty of any Parmership indeixedoess or obligations by such Parmer.

1.9  "Capital Expenditures” means, with respect to any fiscal period (a) cxcept to the
extent paid with cash withdrawn from reserves provided for m clanse (b) of this Section 1.9, the
amounts paid or payasble in such period for the purchase of capital assets, or for amy other
purpose for which such payment is required to be reflected as a capital expenditure pursuamt to
generally accepted accountng principles applied on a consistenr basts, and (b) payments actually

made or amounts actually allocated during such period to reserves to make payments of a type

described in clause (2) of this Section 1.9.

1.10 "Certificate” means the cerdficate of Inmired partpership executed and filed by

the Partners in accordance with the terms of Section 2.1 hereof, as amended from time to time.

1.11 [Intentiopally Omitted]

1.12 "Code™ means the Imtermal Reveme Code of 1986, as amended (or any

corresponding provision of succeeding law).

1.13 "Consent” means the prior written consent or approval of 2 Person to do the act

or thing for which the consent or approval ig solicited, or the act of granting such consent or

DRW2333 03/07/97 0910 3
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approval as the context may require. Where Consent of the General Partzer is required pursuant
to this Agreement, if there is more than one General Partoer, Comsent of the General Partoer
shall be deemed to have been obtined only if the Consent of each General Parmer shall have
been obmimd. Where Consent of the Limited Partners is required pursuant to this Agreement,
if there is more than one Limited Parmer, Consent of the Limired Parmers shalt be deemed to
have been obtained only if the Consent of cach Limited Partner shall have been obtained.
1.14 "Control” (and, with correlative meaning, “mnder Common Control with” and
"Controlled by") means, with respect 10 any Person, the possession, directly or indirecily, of
the power to direct and cause the dircction of the mapagement and policies of soch Person,

whether through the ownership of voting securities, by conmtract or otherwise.
1.15 "Coyol” means Covol Technologies, Inc., a Delaware corporation.

1.16 [Intentionally Omitted]

1.17 "Debt Service™ means principal, interest and other amouns, of every kind, paid

or payable on or in connection with the ourstanding indebtedness of the Partpetship.

1.18 "Depredation” means, for each fiscal year or other period, an amoumt equal o

the depreciation, amortization, or otber cost recovery deduction allowable with respect 1o an

DRW2333 03/07/97 0910 4
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asset for such year or other period, except that if the Gross Asset Valoe of an asset differs from
its adjusted basis for Federal income tax purposes ar the beginning of soch year or other period,
Depreciation shall be an amount which bears the same ratio to soch beginning Gross Asset Value

as the Federal income tax depreciation, amortzarion, or other cost recovery deduction for such

year or other period bears to such beginning adjusted tax basis.

1.19 "Environmental Law" means all Federal, sizte and local laws regulating
Hazardous Materials, the environmental copdition of air, water or real property, pollution,
contamination or clcﬁnup, as in effect on the date off;bis Agreamcat, including without limitarion
all of the following Federal laws, and their implementing regulations, as well as any amendmes
to such laws, and all State and local laws and ordinances wirich regulate the same subject matter:
(a) the Comprehensive Environmental Response, Compensation and Liability Act (CERCLA),
42 USC 9601 et seq.; (b) the Solid Waste Disposal Act, 42 USC 6901 et seq., mdndmg he
Resource Conservation and Recovery Act (RCRA) and the laws goveming Underground Storage
Tanks; (c) the Toxic Substances Control Act (TSCA), 15 USC 2601 ex seq., mdinday dxee
provisions governing use and disposal of Polychlorinated Biphenyls (PCBs); (d) the Hazasriors
Materials Transportation Act (HMTA), 49 USC 1801 et. seq.; (e) the Federal Inseoyxde,
Fungicide and Rodenticide Act (FIFRA), 7 USC 136 et seq.; (f) those porrions of the Clean Air
Act governing toxic air emissions, 42 USC 7401 et seq.; () those portions of the Clean Water
Act'govming toxic wgtcr polhxtants and oil spills, 33 USC 1251 et seq.; (h) the Emergency
Planning and Community Right-to-know Act (EPCRA, SARA Title ITf), 42 USC 11001 et seq.;

() those portions of the Occupational Safety and Health Act (OSHA) governing worker safery

DRW2333 03/07/97 0910 5

Peceived Time Nov.16. 4:39PH



with respect to hazards from chemical substances andfor work related hazards, mchuding

requirements for Material Safety Data Sheets, 29 USC 651 & seq.; and (§) the Safe Drinking
Water Act.

1.20 "Event of Retirement” mns the occurrence of amy of the following events:
(3) the termination of (fér any reason) or expiration of the O & M.Agreamem, (i) the General
Partner shall be adjudged bankrupt, (iif) the General Partoer shall enter into a general assignment
for the bc;leﬁt of its creditors, (iv) the General Pamx:t shall have a receiver appointed to
acminister s Tnterest, (v) the General Parmer shall be the sabject of a volmzary pesition in
bankruptcy or shall be the subject of an involuntary pefition m bankruptcy that is not dismissed
or vacated within 30 days of filing, (vi) the Geperal Pariner shall apply 10 any cournt for
~ protection from its creditors, (vii) the General Partper shall iquidate and dissolve or shall be

dissolved by administrative or judicial action, or (viii) the General Partoer shall have its Interest
‘seized by a judgment creditor.

121 "Expansion” means the secomd production line for the prodaction of Briquettes
to be built in the same building in which the Facility is located pursnant 1o the Centerline

Engineering Construction Agrecment entered into on December 26, 1996, which is reasonably

expected to produce 360,000 tops of Briquettes anmmally over and above the quantity of |

Briquettes to be produced by the Facility, and is expected to be capable of maintaining such .

capacity through December 31, 2007.
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1.22 [Intentionally Omitted]

1.23 [Intentionally Omitted}

- 1.24 “"Expansion Agreement” means that certain Expansion Agreement to be entered

into by and between Covol and the Partership.
1.25 ‘"Facility” means a production line for the prodnction of Briquettes located m
Carbon County, Utah which is to be acquired by the Partnership pursuant 1o the terms of the
Facility Purchase Agreement.

1.26 [Intentionally Omittedl

1.27 [Intentionally Omitted}

1.28 "Facility Purchase Agreement” means that cermain Utah Project Purchase
Agreement dated March 7, 1997 by and between US1 and Covol. as the sellers, and the

Partrership, as the purchaser.

DRW2333 03/07/97 0910 7
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1.29 '"Forced Retirement” means the General Parther’s involuntary retirement and

withdrawal from the Parmership and forfeimre of its Inzrest to the Partership i accordance

with the provisions of Section 7.1 below.

1.30  "General Partner” means (i) Covol, and/or (1) any Person who shall have been
admitted to the Partnership as an additional and/or substimted vgeneral partner pursuaﬁt w the
terms of Section 7.1 below. Such term shall refer w each soch Person solely with respect o
the period dun'ng which such Person is a gencral_ partoer mtt:Parmershlp If there is more
than one General Partner, any action by the General Partoer shall require theConséﬁtofaJl of
thc General Partners. |

1.31 "Gross Asset Value® means, with respect to any asset, such asset’s adjusted basis

for Federal income tax purposes, except as follows:
{a) The initial Gross Asset Yalue of.‘any asset coniributed by a Parmeer 10 the
Parmership shallbethcgmsﬁfaifmarkctyalnc’ofsmﬁmt, as mutnally determined by
the contributing Partner and the General Parter in frs Reasonable Discretion;
() . The Gross Asset Values ofallParmer_sﬁipasse(sshanbeadjuswdtoqm

mekrespecﬁvegross.fairmarkavalumasdaemﬁmdbyﬂmealPaminis

Reasonable Discretion, as of the following times: (i) the acquisition of an additional
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interest in the Partnership by any new or existing panmer i exchange for more than a
de minimis Capital Comribution; (ii) the dismbuﬁﬁnby the Partnership 1o a Parmer of
more than a de minimis amount of Partoership Propexty other than moxey, unless all
Partners receive simultanéous distributions of undivided interests in the distributed
Property in proportion to their Inferests in the Partoersitip; and (jii) the liquidation of the

Partnership within the meaning of Treasury Regulations Section 1.704-1(0)(2)(i)(g); and

(c) The Gross Asset Vales of Partnership assets shall be increased (or
decreased) mmﬂnaanyadj\mcntstothcadjusmdbas’sofwchassctsfurmmm Code
Section 734(b) or Code Section 743(b), but only t the a:tem that such adjustuments are
taken into account in determining Capital Accoums pursuant to Trmuy Regulation
Section 1.704-1(b)(2)(Ev)(m) and Section 4.1(h) bereof; provided, however, that Gross
Asset Values shall not be adjusted pursnant to this Section 1.31(¢c) to the extent the
General Partner determines that an adjustnent pursoant to Section 1.31(b) is pecessary
of appropriate’ in comnection with 2 mansaction that wonld otherwise result in an .

adjustment pursnant to this Section 1.31(c).
(@ I the Gross Asset Value of an assct has been determined or adjusted
J
pursuant to Section 1.31(z), 1.31(b) or 1.31(c) bereof, such Gross Asset Value shall

memﬂatbeadﬁxstedhymcbepmciaﬁontammtoaccmmwimmeam such asset
for putpos&c of compuring Profits and Losses.
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1.32 "Hazardous Materials” means any (a) pewolenm, (b) asbestos in any form, (¢)
urea formaldebyde foam insulation, (d) polychlorinated bipheniyls, (e) radioactive marenials, (f)
radon gas, and (g) any chemcal material or substance defed as ot included‘in the defmition
of “hazatdous' substanccs", "hazardous wastes”, "bazardous maEregals”, "éxtremely hazardous
waste”, "restricted hazardous waste™, "toxic substances®, "solid waste” or words of similar

import under any applicable Environmental Laws as in effect as of the date of this Agreement.

1.33 "Indebtedness” means any direct or mdneo:, primary or secondary, liability,
indebtedness, lease, obligation, penalty, cos-t or expense (nclnding éosts of investigation,
" collection and defense), claim, deficiency, guaranty or endorsement of or by any Person (other
than endorsements, notes, bills, checks and drafts presented for collection or deposit in the
ordinary course of buSincss) of any type, whether accrued, ébsolﬁte or oonnngem, hqmdaxcd or

unliquidated, mamred or unmatured, or otherwise.

1.34 "Interest® means the entire ownersmp imerest (which may be expressed as a
percentage) of a Partner in the Partnership at any particular time, snchuding the right of such
Partner toanyandaﬂbeneﬁtsmwhiéhaP#rmﬁnybeenﬁﬂedpmsmmwﬂﬁsAgreemcm
and under the Act, together with all obligations of such Partner to compiy with the terms and

provisions of this Agreement and the Act. The Interest of each Partner is set forth on Exhibit A

to this Agreement.
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1.34.1 "License Agreement” means that certain License and Binder Purchase

Agreement dated March 7; 1997 by end among the Parmership, Covol and USL.

1.35 "Limited Partners” means () AJG, (ii) Square D, and/or (jii) any Person who
shall have been admitted to the Partnership as additional and/or substituted Limited partaers
pursuant to the terms of Section 7.2 below, but only m sach Person’s c;\pacity as a2 limited
partner of the _Pa:mership. Such term shall iefer to each such P&tson‘solely with respect to the

period during which such Person is a limited parmer in the Parmership.

1.36 "Major Capital Event” means any Partnership transaction not in the ordinary
course Qf Partnership business, including, withont Iimitation, sales of all or substantiaily all of
the Partnership Property, copdemnations, net recoveries of damage awards and insurance

proceeds or the net proceeds (net of reserves established with the Consent of the Geperal Partner

in its Reasonable Discretion) from any bommowings.

1.37

"Material Adverse Change”™ means any marerial adverse change in the
Partnership’s business, assets, condition (ﬁnamial‘ or otherwise) or prospects.  Without limiting

the gencrality of the foregoing, any of the following events shall constimte a Matetial Adverse
Change:
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(a)  The General Partper shall be in defaulr of 2oy of its obligations hereunder

and such default shall remain uncured ten (10) business days following any Parter’s

delivery to the General Partner of wrinen notice theveof: or

')  The Partnership, Covol or US shall be in breach of any of its material

obligations under any of the Transaction Docrments, and such default shall remain
uncured ten (10) business days following any Parmer’s delivery to the General Partoer

of written notice thereof; or

(¢) Inany calendar quarter, the Parinership sheil fail o produce at least 50%

of the tons of Briquettes projected o be prodoced by the Partnership in such calendar
quarter as reflected on Exhibit B attached bereto; or ‘

(d)  There shall be any reasonable basis to believe that the Parmership shall be
ineligible to claim credits under Section 29 of the Code with respect to amy Briquettes

produced and $o0ld by the Partnership in accordance with its business plan as currently

contemplated; or

(€)  There shall be any reasonable basis to believe that the allocation among
the Partners of the Partnership’s credits under Section 29 of the Code as provided in
Section 4.1(a) hereof will be adjusted or disregarded by the Internal Revemue Service in

. any material respect; ot
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(f)  The General Partner shall have failed to discharge Its drmies as the general
parter of the Partnership in good faith and in a competent manner, as determined by the

Limited Parmers, or shall have breached any of its idnciary duties as a general partper
in the Partnership; or

(&) - Any represematioh ot warranty made by the General Partuer in any of the
Transabtion Documents, or in any cauﬁmm report, opmion, application, fipancial
statement or other instrurnent furmished by the Geperal Partner in connection with any
of the Transaction Documents, shaﬂ be untroe, false or misleading in any material

respect when made; or

(@)  The Geperal Partoer or the Parmership shall breach or violatc any law,
rule, regulation, order or requircmoent, inchuding without limitation any  Treasury
Regulation or Environmental Law, or shall otherwise cause or permit the Partpership to
incur any environmenal liability or other material liability, which violation or lisbility

" bas bad, or if not properly corrected may reasomably be expected o have, a material

adverse effect on the Partnership or the Limited Partners; or

(i)  The commencement of any foreclosure proceedings (or the exercise of any

power of sale or other similar remedy) against any of the Partnership Property; or
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)] The enry of any judgiment against the Parmexshap or the General Partper,
or the cxécuu'on, attachment or other levy against anwy of the Parmership Property, if the

same has not been paid, stayed on appeal, discharged, bonded over or dismissed within

sixty (60) days after the same shall arise; or

&) Al or any portion of the Partnersiip Property shall be damaged or
destroyed by fire or other casualty; or |

() The Geperal Partner shall have been indicted or charged with any felony.

1.38 "Net Ordinary Cash Flow" means, with respect to 2 particular fiscal year, ail
net profits and losses of the Parmership determined in accordance with generally accepted
accounting principles for such fiscal year (except profits and losses arising from a Major Capital

Event), and shall be determiped by adjusting soch pet profits and losses as follows:

() Depreciation of buildings, mprovements and personal property and

amortization of intangible property shall not be considered a dedoction.

(b)  Amortization of any financing fees, orgamization costs, leasing fees,
capitalized interest, start-up expenses or other capital-type items shall not be considered
a deduction.
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(c)  Amortization or other payment of the principal of any morigage or other

loan or indebtedness shall be considered as dedoction.

(d  Contributions to the "Fund” as such ietm is defined and as provided in the

O & M Agreement, and a reasomable reserve, as detzmined by the Genperal Partoer in
its Reasonable Discretion, shall be deducted to provide for working capital neéds, funds
for capital improvements or replacements and for any otber contingencies of the

Partership. Interest on such reserves shall be credited to the reserve account.

(¢) . Amounts paid or credited info amy reserve fund for replacements
established by the General Partner in its Reasonable Discretion shall be considered as

deductions.

(f) © Any amounts paid by the Partnership for the acquisition of Parwership
Property and for capital improvements and/or replacements shall be considered as a
_deduction, exc;pt'w the extent the same are financed through Capital Comributions,
mortgages on Partpership Property or any other Partoership obligations or lo#ns, or

reserves previously set aside by the Partnership for such pwrposes and which are

approved by the General Partner in its Reasonable Discretion.

()  Net Ordinary Cash Flow shall also be deemed to include any other funds

determined by the General Partner in its Reasonable Discretion to be available for
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: x
distribution as Net Ordinary Cash Flow, incinding amounts previously sef aside as

reserves where such reserves are determined by the Geoeral Partner in its Reasonable
Discretion to be no longer reasonably necessary for e parpose for which such funds
were set aside aod including any recnTing distributions received from Persons in which

interests are held by the Partnership.

()  Cash receipts, disbursements and Opevating Expenses will not be
. artificially accelerated or delayed to reflect in a penﬂd other than that to which they

properly relate.
1.39

"Notice" means written notice delivered or sent in 2ccordance with the provisions

of Section 9.10 below.

1.40 "O & M Agreement” meaps that certain Operation and Maimenance Agreement
dated March 7, 1997 by and between the Parmership and Operator.

1.41 'M‘m&m,v&mmp&mmﬁmmw except to the
extent paid with cash vmhdrawn from reserves provided for in clause (b) of this Section 1.41,
the amounts paid or payable msuchpmod in connection with the operation of tbeParmersmp s
business, inclnding, but not Limited to, managememt fees, utility expenses, repairs and

mainténance, taxes, insurance preminms, professional fees, technology licensing fees, inventory
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costs, labor expenses and general and admipistrative expenses, but excluding Capital
Expenditures,. (b) payments acually made or amounts actualty allocated during such period to

reserves to make payments of a type described in clause (a) of this Section 1.41, and (c) Debt

Service.
- 1.42  "Operator” means (i) Covol, and/o:' (ii) any other Person which may be engaged

by the Partership from time to time to operate and manage the business of the Partnership as
_additional or substitated Operator. Such term shall refer to cach such Person solely with respect
to the period during which such Person shall be engaged by the Parwership to operate and

manage the business of the Parmership.

1.43  "Partner” means any General Partmer or Limited Partper of the Partnership.

1.44 "Partnership® meaps the limited partpership herein formed and kmown as

Coaltech No. 1 L.P., as said Partnership may from time to time be constitmed.

1.45 "Partner Minimum Gain” means the partoer ponrecourse debt minimum gain,

determined in accordance with Treasury Regulations Section 1.704-2(1)(3).

1.46 "Partunership Minimum Gan" hasthemmmng set forth in Treasory Regulations
Section 1.704-2(b)(2) and 1.704-2(d).
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1.47 hip Pro " means all real and persomal property now owned or
hereafter acquired by the Partnérship and any improvemems therero, and shall include both
tangible and intangible property.

] 1.48 "Person” means any individual, partpership, Imniied liability company, firm,

corporation, trust, state or other entity.

1.49 T“Private Letter Ruling” means collectively the Private Letter Rulings, No.
9549025 and No. 9701041, dated September 8, 1995 and October 4, 1996, respectively, issued
by the Internal Revemue Service with respect to the apphcabﬂxty of Section 29 of the Code to0

Briquettes mamfactured and sold to an independent third party in compliance with all other
‘requirements of Section 29 of the Code. -

1.50 "Profits” and IL&@; means, for each fiscal year or other period, an amount
equal to the Parinership’s taxable income or loss for such year or period determined in
accordance with Code Section 703(a) (for this purpose all items of income, gain, loss or
deduction required 1o be stared separarely pursuart to Code Section 703(a)(1) shall be included

‘in taxable income or loss), with the following MWM:
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(@)  Any income of the Parmership that is exempt from Federal income tax and

not otherwise taken into account in commputing Profirs and Losses pursuant to this

Section shall be added to such taxable income or loss:

®) Any.éxpendium of the Pawesship described in - Code
Section 705(a)(2)(B) ot treated as Code Section TOS(aN2)(B) expenditures pursnant to
Treasury Regulations Section 1.704-1(b)(2)(iv)(n; amd pot otherwise aken inro account

in computing Profits and Losses pursuant to this Section shall be subtracted from such

taxable income or loss;

(¢  Gai or loss resulting from any dispositon of Parership Property with
respect 0 which gain or loss is recognized for Federal income tax purposcs shall be
computed by reference to the Gross Asset Value of the property disposed of,

notwithstanding that the adjusted tax basis of such property differs from its Gross Asset
Value;

(@) Inlien of the depreciation, amortization, and the cost recovery deductions
taken into account for such fiscal year or other period in com;xmg such taxable mcome

or loss, there shall be taken into account Depreciarion, computed in accordance with
. Section 1.18; and
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(e)  Notwithstanding any other provision of this Section 1.50, any items which
are specially allocated pursuant to Section 4.1 hereof shall be wken, nto sccount in

computng Profits and Losses.

1.50.1 "Promissory Note® means that certain Nom-Negotiable Non Recourse

Promissory Note dated March 7, 1997 payable to Covol and US1 in the original principal
amount of $3,500,000.

' 1.51 T"Reasonable Discretion” means discretion exercised in a reasonable, diligent and
good faith manner by the General Partrer in accordance with the best imerests of the

Partership, irs fidnciary duties to the Partners, and the terms and conditions of this Agresment.

1.52 "Repurchase Option Agreement” meaps that ccrizin Repurchase Option

Agreement dated March 7, 1997 by and between Covol, US1 and the Partnership.
1.53 "Square D" means Square D Company, a Delaware corporation. |

1.54 "Sublease” means that ccrtain Sublease Agreement dared March 7, 1997 by and
berween Covol and the Partnership.
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1.55 "Supply and Purchase Agreement” means that certain Supply and Purchase

Agreement For the Supply of Coal Fises and the Purchase of Coal Product dated March 7, 1997
by and among Covol, US1 and the Partnership.

1.56 [Intentionallty Omitted] .

1.57 "Technology" means all of the technology pecessary to produce extrusions and -
Briquettes which sausfy the chemical change conditions of the Private Letter Ruling in order to

constitute qualified fuel pursuant to the terms of Section 29 of the Code. .

1.58 "Technology Sublicense and Binder Supplv Agreement* means that certain

License and Binder Purchase Agreement dated March 7, 1997 by and among US1, Covol and .
the Partnership.

1.59 "Third Party Offer” shall be as defined in Section 7.3.

1.60 "Transaction Documents” means this Agreement, the Abandomment Option
Agreement, the Supply and Purchase Agreement, the Expansion Agreement, the Facility
Purchase Agmemem,"the O & M Agreement, the Promissory Note, the Repurchase Option

- Agreement, the Sublease, the Technology Sublicense and Binder Supply Agreement and the

Security Agreement dated March 7, 1997 by and between Covol and the Parmership.
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1.61 "Treasyry Regulations” shall mean the Federal Income Tax Regulatons

promulgated under the Code, as such Regularions may be amended from time to time (ncluding

without limitation corresponding provisions of any succeeding regularions).

1.62 "US1" means Utah Synfuel #1, 1id., a Delaware Inmited partnership.

SECTION 2

THE PARTNERSHIP

2.1 Formation an

(a)  The undersigned parties do bereby form a limited partoership under the

pame "COALTECH NO. 1 L.P." pursuant to the provisions of the Act.

(b)  On or before the execution hereof, the Partners agree to execute and file
the Certificate for record with the appropriate offices and counties in the State of

Delaware, and in any other place which the law may prescribe, along with such other

documents, if any, a3 may be required in commection with the formadon of the

Partnership.
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2.2  General apd Limited Partners. The names and addresses of the General Partner

and the Limited Partners of the Partnership, together with thetr respective Interests, are set forth
in Exhibit A attached hereto.

2.3  Purpose. The purpose and business of the Partnexship shall be (a) 1o acquire and
own the Facility and the Expansion, (b) 10 obtain and uiilize the bicense of the technology under
the Technology Sublicense and Binder Supply Agreement, as amended pursuant to the Expansion
Agreement, (c) to operate the Facility and the Expansion for the production and sale of
Briquettes, and (d) to carry on all activities incidental or related to the foregoing. The

Partnership shall engage in no other business withont the Consent of all of the Partoers.

2.4 Principal Office and Place of Business. The principal office and place of
business of the Partnership shall be the principal office of the Geperal Parter or such other

address as the General Partoer directs. The Partnership may have such sdditional offices as the

General Partner deems advisable. The residemt agent of the Partpership shall be such agent

designated by the General Partper from time to time in accordance with applicable law.

2.5  Title to Partnership Property. Legal title to the Parmership Property shall be

taken and at all times held in the name of the Parwership.
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SECTION 3

CONTRIBUTIONS BY THE PARTNERS

3.1 Imjtial Capital of the Partnership. The initial Capital Contribution of each

Partper shall ‘be the amount of cash listed pext 10 each Parmer’s name on Exhibit A attached

hereto.
3.2 Additional Capital Contributions.

(2  The Limited Partners, severally (and pot joimly) in propordon io their
respective Interests and subject in all cases to the condition that no Material Adverse

Change shall have occurred and to the satisfaction of the conditions set forth in

Section 3.2(d) below, shall make the following additional Capital Conibutions to the

Partnership in respect of the Facility:
(1)  Immediately upon the General Partner’s delivery to the Limited
Partoers of a written certificate certifying that the conditions set forth in Section

3.2(3) below have been satisfied, the Limited Parters sbail collectively make an

additional Capital Contribution to the Partnership in the amount of $1,100,000.
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(i1) The Limited Partners, severally (apd not joimty) shall collectively

-make additional Capital Contributions to the Parmegship within thirty (30) days
following each request therefor from the General Partoer acting in its Reasonable
Discretion, including, withow limitatdon, for the purpose of funding the
Partnership’s obligations under the O & M Agreesnern and under the Promissory
Note, and the Partnership’s "Earned License Fee™ obligations under the License
Agreement, provided that the timing and aggregate amount of such requests shall

not exceed the amoums and frequency pecessary to permit the Partpership to

make solely those expenditnres expressly anticipated.

(i) Tmmediately upon the General Partoer’s delivery to the Limited
Partners of a written certificate certifying that the License Agreement has been
fully execuredarxima:meParmshipisaccordinglyobﬁgatcdtopaytoCovol
and US1 the Closing Fee (as such term is defined in the License Agreement), the

Limited Partoers shall collectively make an additional Capital Contribution to the
Partnership in the amount of $1,400,000.

(iv) Immediately upon the Geperal Parmer’s delivery to the Limited
Partner of a written certificate certifying that the Partpership is obligated o pay
any fee arising from the Partpership’s obligations under that certain Letter
Agreement dated March 7, 1997 berween the Partoership and Geocapital, Inc.

(the "Geocapital Agreement”), which cerrificate shall specify the amount of such
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fee, the Limited Partmers shall collecively make an addidopal Capital
_Contribution 10 the Partnership in the amount of such fee. Further, at the time
any such additomal Capiml Contribution shall be due pursuant o tis
Section 3.2(a)(iv), AJG (wbether or pot then a Limited Partmer) shall be
reimbursed by the Pa.rtnerahi? for the amounzt of the "Legal Fee Offset™ (as such
term is defined in the Geocapital Agrecreps) against the fee due under the
Geocapital Agreement thar has given rise w soch request for additional Capital
Contribution, which reimbursement amount, the Parmers acknowledge and agree,

hasg been incurred by AJG on bebalf and for the bepefit of the Parinership.

(b)- The Limited Parmers, severally (and not jointly) in proporton to their
respective Inferests and subject in all cases to the condition that no Material Adverse Change
shall have occurred, sbhall collectively make the following additional Capital Contributions to the

Partnership in respect of the Expansion:

@ If (1) construction of the Expansion shall have been completed, (2)
the Partnership shall have obtained all pecessary permits and licenses for the
construction and operation of the Expansion, (3) the Expansion shall have been
"placed in service” for purposes of Section 29 of the Code before July 1, 1997
pursuant to a binding written contract in effect before Jamary 1, 1997, and (4)
Briquette production and sale from the Facility shall have reached 20,000 tons in

any thirty (30) day period, then within thirty (30) days followng the General

DRW2333 03/07/97 0910 26

Peceived Time Nov.16. 4:39PM



Partper’s delivery 1o the Limited Partners of a wrinen cerificate thereof the

Limited Partners shall collectively make an additkszal Capital Contributon to the

Parmership in the amount of $500.000; and

()  If Briquetie production and sale from the Expansion shall have
reached 5,000 tons in any thirty (30) day period, then within thirty (30) days
following the General Panmer’s delivery to the Limited Partners of a written
certificate thereof the Limited Partners shall collectively make an addidonal

“Capital Contribution to the Partnership in the amoumt of $500,000; and

(iif) If the cummulative Briquette production and sale from the Expansion
shall have reached 20,000 tons, then within thirty (30) days following the General
Parmer’s delivery w the Limited Partoers of a written certificate thereof the
Limited Partners shall collectively make an additional Capiral Contribution to the

Parinership in the amount of $500,000; and

(iv)  If the cumulative Briquette production and sale from the Expansion
shall have reached 40,000 tons, then within thirty (30) days following the General
Partner’s delivery to the Limited Partners of a written certificate thereof the
Limited Partners shall collectively make an additional Capital Coniribution to the

Partnership in the amount of $500,000; and
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(v)  If the cumulative Briquette producton and sale from the Expansion

.ghall have reached 60,000 tons, then (1) within thirty (30) days following the
General Partner’s delivery to the Limited Partpess of a wrinen certificate thereof
the Limited Parmers shail collectively make an addirtonal Capital Contribution to
the Partnership in the amount of $500,000, and (2) the Limited Partpers shall
 collectively make additiopal Capital Contributions to the Parmership within thirry
(30) days following each request therefor from the General Partner acting in its
Reasonable Discretion, provided that the timing and aggregate amount of such
requests shall not exceed the amounts and frequency necessaxy to permit the

Partnership to make solely those expenditures expressly anricipated.

(¢)  Except for the express obligations of the Limited Partoers set forth in
Sections 3.2() and 3.2(b) above, the Genperal Parmer shall make such additioral Capital

Contributions as may be necessary.

(d) The Limited Partmers’ obligations to make additional Capital Contributions
pursuant to the terms of Section 3.2(a)(i) above shall, in addition to the satisfaction of
the conditions specified above, be subject to the occurrence of the Production Goal Date

as such term is defined in the License Agreement
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(e)  No provision in this Section 3.2 shall be construed to be for the bepefit
of any- third party (including without limitation any creditor of the Partnership) and no

such third party shall be entitled to enforce any such provision.

33 Limi ’Q tion on Withdrawal of Capitai. Except as expressly provided in this
Agreement, no Partner (a) shall be required at any time to make any contributions to the
Parmership, (b) shall bave the right to withdraw or receive any retarn on its coniributions or
claim to any Parmership capital prior 10 termination of the Partnership purstant to Section VI
hereof, (c) shall have any right to demand and receive property other than cash in retzrm for its
conmibutions, or (d) shall be liable to any other Partmer for the remrn of such Partoer’s

contributions to the Parmership. or auy portion thereof, it being expressly understood thar such

remurn shail be made solely from Partnership assets.

SECTION 4

PROFIT AND LOSSES; DISTRIBUTIONS

4.1 Allocations of Profits and Losses.

(a) General. Except as otherwise provided herein, all Profits, Losses,

deductions, credits and allowances of the Parwership, including without limitation all
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credits available to the Partnership pursuant w the terms of Sectioa 29 of the Code, shall

be allocated among the Partmers in proportion o their respective Interests.

(b)  Special Allocations: Items in the Natare of Income or Gain. In the
event any Partners unexpectedly receive any adjustmerts, allocations, or distributions
described in Treasury Regulations Section 1.704-1(B)QRIENI(E), 1.704-1(0)(2)EDN()(S),
or 1.704-1(0)(2)(ii)(d)(6) which adjustments, allocations, or distributions create or
increase a deficit balance in that Partper’s Capital Account, then fiets of Partnership
income and gain shall be specially ;nmdmmhpm i an amoupt and manner
sufficient 1o eliminate, to the extemt required by such regulations, the deficit balance in
the Capital Account of such Partner created by such adjustments, allocations, or
distributions (to the extent such deficit balances exceed each Partner’s shares of
Partnership Minimum Gain and Partoer Minimum Gain) as quickly as possible. Any
special allocations of items of income or gain pursuant to Section 4.1(b), (¢), (f) and (g)

hereof shall be taken into account in computing subsequent allocations of Profits and

Losses pursuant to this Section IV, so thar the pet amount of any iems so allocated and
the Profits, Losses and all other items aliocated w0 each Parmer pursuant o this
Section IV shall, to the extent possible, be equal to the et amount that would have been
allocated to each such Partner parsuant to the provisions of this Section IV if such

unexpected adjustments, allocations or distributions had not occurred.
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(¢) Tax Allocations: Code Sectiom 704(c). In accormdance with Code
Section: 704(c) and the Treasury Regulations thereunder, mcome, gain, loss, and
deductions with respect to any property contributed o the cpital of the Partnership shall,
solely for tax purposes, be allocated among the Parmers so as 10 take account of any
variation between the adjusted basis of such propexty to the Partnership for federal
income tax purposes and its initial Gross Asset Value (computed in accordance with
Section 1.31 hereof.) In the event the Gross Asset Value of any Partnership a;%set is
adjusted pursuant to Section 1.31 hereof, subsequent allocations of come, gain, loss and
deduction with respect to such asset shall take account of amy variation between the
adjusted basis of such assets for federal income tax purposes and its Gross Asset Value
in the same manner as under Code Section 704(c) and the Treasuxy Regulations
thereunder. Any election or other decision relaﬁgg to such allocatons shall be made by
the General Partner in its Reasomable Discretion. Allocarions purswant ito this
Section 4.1(c) are solely for purposes of federal, state and local taxes and shall not
affect, or in any way be taken into account in computing, any Partner’s Capital Account
or share of Profits, Losses, other items, or distributions pursuant to any provision of this
Agreement.

(d)  Deficit Limited to Share of Minimum Gain. Ar no tme shall allocations

of Loss (or items thereof) be made to & Parmwer if such allocations would cause the deficit

Capital Account balance of a Partner to exceed the amount of deficit that such Partner
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is required to restore in his Capital Account upon the liquidation of the Partnership. For

purposes of this Section 4.1(d), 2 Partner’s Capital Accoant balance shall be determined

as follows:

(i) By treating a Pariper’s shares of Parteership Minimum Gain
andParmMinimumGainasamoumSﬂmmParmerisobﬁgatedto
restore to the Parinership upon the liquidation of the Partnership pursuant

to Treasury Regalations Sections 1.704-2(g)X1) and 1.704-2(1)(5), and

(i) By taking into account the adjustments required i order
comply with the alternate test of economic effect as set forth in Treasury

Regulations Section 1.704-1(O}2END@), 1.704-10))UNANS) and
1.704-1()2)axd)(6).

(¢)  Minimum Gain Chargeback. Notwithstanding any other provision of this
Section IV, in the event there is a net decrease in Partnership Mintomma Gam during any
wxable }w, each Pariner shall be specially allocated items of Partoership income and
gain for such year (and, if necessary, subsequent years) in an amoumt equal to such
Partner’s share of the pet decrease im Partnership Minimum Gain, determined in
accordance with Treasury Regularions Section 1.704-2(g)(2). Allocations pursuant to the
previous sm&mcshaﬂbth-pr@rtion to the respective amounts required to be

allocated to each Partmer pursnant thereto. The items 1 be so allocated shall be
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determined in accordance with Treasury Regularioos Sections 1.704-2(6)(6) and 1.704-
(1)(2)¢¥). This Section 4.1(e) is mtended 1o comply with the minimum gain chargeback
requirement in Treasury Regularon Section 1.704-2(f)(2) and shall be interpreted
consisiently therewith, including the exceptons i the minimum gain chargeback
requirement set forth in Treasury Regulations Section 1.704-2(f)(2) and (3). If the
General Partner concludes, after consultation with tax counsel, thar the Parmership meets
the requirernents for a waiver of the minimum gain chargeback requirement set forth in
Treasury Regulations Section 1.704-2(f)(4), then the General Partner shall take all steps

reasonably necessary to or appropriate in order to obtain such wajver.

()  Partner Minimum Gain Chargeback. Notwithstanding any other
provision of this Section IV, in the event there is a net decrease in Partner Minimum
Gain during any taxable year, cachPamwhohasashareofmchParmmm
Gain, determined in accordance with Treasury Regulations Section 1.704-26)(5), shail
be specially allocated items of Partership income and gain for such year (and, if
necessary, subsequent years) in an amount equal to such Partner’s share of the net
decrease in Partner Minimum Gain.  Allocations pursnamt to the previous sensnce shall
be made in proportion to the respective amouants required to be allocated tw each Partner
pursuant thereto. The items to be so allocated shall be determined in accordance with
Treasury Regulations Sections 1.704-2(1)(4) and 1.704-2(G)2)(i)). This Section 4.1(f) is
intended to comply with the minimum gain chargeback requirement in Treasury

Regulations Section 1.704-2(I)(4) and shall be interpreted consistently therewith,
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including the exceptions set forth in Treasury Regulations Secdon 1.704-2(f)(2) and (3)
to the extent that such exceprions apply to Treasury Regulations Section 1.704-2(1)(4).
If the Geperal Partner concludes, after consultation with mx counsel, that the Partnership
mects the requirements for a waiver of the Partaer Minimum Gain chargeback
requirement set forth in Treasory Regulations Secuon 1.704-2(f)(4), bur only to the
extent that such exceptions apply to Treasury Regulations Section 1.7042(i)(4), then the

Geperal Parter shall take all steps pecessary or appropriate in order to obtain such

waiver.

(&) Treatiment of Adjustinent. To the extent an adfnstment to the adjusted
tax basis of any Partmership asset pursuant 10 Code Section 734(b) or Code
Section 743(b) is required pursuant to Treasury Regulations Section 1.704-1(b)(2)(Av)(m)
tobemkmmaccoumindctcmmmgCapmmm,meamoumofsmhadjusmm
to the Capiral Accounts shall be treated as an item of gain (if the adjustment increases
the basis of the asset) or loss (if the adjustment decreases such basis) and such gain or
loss shall be specially allocated t the Partoers in 2 manner consistent with (he manner
in which their Capital Accounts are required 1 be adjusted pursuam o the aforesaid

Section of the Treasnry Regulations.

(b)  Partoer Nonrecourse Deductions. Any dednctions or losses attributable

to an increase in Partner Mimimum Gain during the tax year (plus any increase in Partoer
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Minimum Gain for a prior tax year which has not previously generated a deduction under
this Section 4.1(h)) shall be allocated to the Parter who bears the economic risk of loss
with respect to the liability to which such deductions are attributable in accordance with

Treasury Regulations Section 1.704-2(1).

4.2  Allocations of Profits and Y.oss npon Major Capital Event.

(a)  Notwithstanding the provisions of Section 4.1 above, amy gain or loss
recognized on the sale or other disposition of all or substantially all of the Parmership
assets shall be allocated among all of the Partners, taking info account the impact on such

Partners’ Capital Accounts of distributions under Section 4.4 below, as follows:

@ as to Profits: (A) first, an amount of Profits equal to the
aggregate negative balapces (if any) in the Capital Accounts having
negative Capital Account balances shall be allocated to such Partvers in
proportion to their pegative Capital Account balances nnfil sach Capital
Accounts shall have a zero balance; and (B) then, any remaining Profits
ghall be allocated to the Partoers in the same proportion that they would

receive cash and/or property from a Major Capital Event as provided in
Section 4.4.
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(i) as to Losses: (A) first, an amount of Losses equal o the
_aggregate positive balances (if any) in the Capiral Accounts of all Parmers
baving positdve Capital Account balances shall be allocated w0 such
Partners in proportion to their posiave Capital Accoom balapces unti) such
Capital Accounts shall have 2 zero balance; amd {B) then, the balance of

any Losses shall be allocated among the Parmers in proportion to their

respective Interests.

()  Subseguent Distribution Ranle. For purposes of compunng the sum of
the negative Capital Account balances in connection with any allocanon of Profits, if any
assets (including cash) are held by the Parinership at the end of the Parmmership
accounting year and there is a reasonable expectation that such assets will be distributed
to the Partners (other than pursuant 1 2 distribntion in hiquidation under Secdon VHI
bereof) prior to a corresponding increase in such Partmer’s Capital Accounts, such assets

shall be treated as having been distributed to soch Partners on the Iast day of such taxable

year.

4.3  Distribution of Net Ordinary Cash Flow. Within twenty (20) days subsequent
to the end of each calendar quarter occurring after the date hereof, the Net Ordinary Cash Flow
shall be distributed to the Parmers, pro ram, according to their respective Interests.
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4.4  Distribution Upon Major Capital Event. Net Proceeds derived from or in

connection with a Major Capital Event of the Partnerstip shall be distributed as follows:

First: To pay all outstanding debis of the Partnership.

Second: To establish such reserves as the General Partner deems 10 be

necessary or appropriate im its Reasonable Discretion.

Third: To the Partpers, pro ram, in the amount of their respective
aggregate Capital Contribations 1o the extent the same have not
been previously paid back to said Partoers.

Fourth: To the Partners, pro rata, according to their respective Interests.

4,5 Capital Accounts.

(2  Itis the intent of the Parmers thar each Parter’s tax allocations of income,
gain, loss deduction or credit (or amy item thereof) shall be determined and allocated in
accordance with this Section IV to the fullest extent permitted by S@on 704(b) of the
Code and the Regulations. In order to preserve and protect the determinations and

allocations provided for in this Section IV, the Geperal Partner is authorized and directed
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to allocate income, gain, loss, deduction or credit (or any item thereof) arising i any
year differently than otherwise provided for in this Section IV to the extent that allocaring
income, gain, loss, deduction or credit (or any item thereof) in the manmer provided for
in this Section IV would cause the determinations and allocations of the Partoer’s tax
allocations of income, gain, loss, deduction or credit (or anmy item thereof) not to be
permitted by Section 704(b) of the Code and Regulsions. Axuy allocations made pursuant
to this Section shall be deemed to be a complete sabstitution for any allocation otherwise
proﬁded for in this Section IV, and no amendment of this Agreement or Consent of any

Partner shall be required in comnection therewith.

(®) Inmaking any allocation under this Section 4.5 (the "new allocation”), the
General Partner is authorized to act only after having been advised by legal counsel to
the Partnership that under Section 704(b) of the Code and the Regulations thereunder,
(1) the new allocation is necessary, (i) the new allocation is the minimnm modification
of the allocations otherwise provided for in this Section IV necessary in order to attempt
to assure that, either in the then current year or in any preceding year, each Partoer’s
distributive share of income, gain, loss, deduction or credit (or any item thereof is
determined and atlocated in accordance with this Section IV to the fullest extem permitted
by Section 704(b) of the Code and the Regulations, and (iii) the allocation is consistent
with the maaner in which the Partners intend 1o share the income, gain loss, deduction

or credit (or any item thereof).
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(©) If the .General Partner is required by this Secton 4.5 to make any new
allocation in a manner less favorable to the Partners than is otherwise provided for in this
Section IV, thé GeneralvParmer is authorized and directad, insofar as advised by legal
counsel to the Partnership that it is permitted by Section 704(b) of the Code, to allocate
income, gain, loss, deduction or credit (or any item thereof) to the Partners as pearly as

possible to the allocations thereof otherwise comtemplated by this Section IV.

SECTION 5

»MAN'AGEI\{ENT; LEGAL TITLE TO PARTNERSHIP PROPERTY

5.1  Designation of the General Partner. The initial General Partner shall be Covol,
which shall serve as General Partper until its resignation or removal ‘mxmmm the terms of
-Section 7.1 below. Any other Person may become an -additional or substitate General Pariner .

. with the Consent of all of the Partners or pursuant to the terms of Section 7.1 below.

5.2 Management Authority.

(@) Exce;;t as otherwise expressly provided herein or in the Act, management
decisions of the Partnership shall be made solely by the General Partner, who shall be

solely responsible for the conduct of its business subject to the provisions of this
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Agreement and applicable law. The General Partmer shall have all of the rghts, powers,
duties.and obligau'6ns of a general partger as provided in the Act, and as otherwise
proﬁded by law, and any action taken by the Generat Partoer which is not in violation
of this Agreement, the Act and other applicable law shall constinute the aci of and serve
to bind the Parmzrship. The General Partner may employ third parties to perform
services on behalf of the Parmership. The General Partrer shall not have any right to
recgive any compensation for its performance of services as the Geperal Partner of the
| Partnership, but nothing contained hereln shail preciude Covol or any of its Affiliates

from receiving compensation in its capacity as the Operator pursnant o the O & M
. Agreement.

(b)  The Gerperal Partner’s management of the Partnership and conduct of its
business, whether directly or indirectly by means of an Operator, shall be subject to all

of the following restrictions and gbligations:

OE TheGenemlParmershancarryontﬂlc'pmpose, business and
objectives of the Parmership set forth herein, and shall devote soch time and

: eﬁ’onmmeﬁzrmcmmethcmfasismmyorappr@ﬁatewmémgeme
business and affairs of the Partnership and protect the interests of the Partership
and its Partvers, mc}udmg without limitation sach of the General Partner’s time
and effort as may be pecessary or appropriate to: (1) ensure that the Facility and

the Expansion are being properly maintained and that necessary repairs are being
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made thereto; (2) prepare or cause io be prepared all reports of opetations which
~are to be furnished to the Parmers or wi:m:h are required by any governmental
amhoriry; (3) cause the Partpership to mainmin its stams as a limited partoership
under the laws of the States of Delaware and mv(“) cause the Partnership to
obtain and to maintain in effect at all times insmzmce coverage with respect to the
Panneﬁmm;andtheIkHanshnaPﬁopenyzgmhrisuchrkks,hxsnﬂ1an¥xnnsand
with such insurance carriers as is cnszomary and prudent for businesses of similar
size, type, location and operation, but in no evemt less than the coverages and
fimnits set forth in Exhibit C amached hereto; (5) comply with all the terms and
conditions of the TramactiQn Documents: (6) zealously enforce all of the
Partnership’s rights under the Traosaction Documenrs and upder all other
contracts entered nto by the Partnership, (7) promptly exercise the Partnership’s
option rights under the Abandomment Option Agreement if requested 10 do o0 in
a written notice signed by all of the Limited Partoers, (8) prompily exercise the
Partnership’s termination rights under any one or more of the Transaction
Documents if requested to do so in a written notice signed by 2l of the Limited
Parters, (9) canse all contractors and subcommactors to obtain and maintain
| msumee coverage against insurable risks created by the activities of the
contractor on behalf of the Partnership or ar the Facility or the Expansion, and |
(10) in the event of the Partnership’s dissolution, cause the business of the
Parmershipmbewoundnpandﬂnmsmpwrmmmdinaccomm with the

Act and the provisions of this Agreement.
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(il) The General Parmer shall cause the Partnership w cowply with all
requirements of the Code so that (1) the Briqueues shall satisfy the chemical
change conditions of the Private Letter Ruling n order to constitute "qualified
fuels” pursuant to Séction 29(c) of the Code, and (2) the Partnership sha-li sell the
Brigxm&es to third parties such that the Parmersiip shall be entitled to receive
federal income tax credits under Section 29 of the Code with respect hereto.
Without~ limiting the geperality of the foregoing, the Partnership shallv take all
steps necessary to continue and maintain the Partnership’s qualification for such
federal incomemcredimandmpermixtheanomﬁonofszmhmedﬁsmtbe

Parmersinaccordancewiﬂlﬁxctcnnshcreof.

(i) The General Partner shall at all times mainrain a ol market value

(the aggregate of the markar value of its outstanding common stock) of no less
than Fifty Million Dollars ($50,000,000).

A(iv) The General Partner shall take ail steps necessary to contimue and

mﬁmmhmﬁp'smuamhipfmfmmmm.

(¥) The General Partner shall give the Limited Parters prompt written-

notice of any Material Adverse Change which may occur.
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(vi) The General Partmer shall mke all steps such that the Parmership shall
(1) segregate the Partnership Property from the property of any other Person,
(2) fairly and reasonably allocate overhead expenses relating © any propcrty‘ or
services shared by the Partnership with any of iis Affilates, (3) maintain records’
and books of account separare from those of any other Person. (4) maintain
financial statements in acoordanoe with generally accepted accounting principles
séparatc from those of any other Person, (5) pay its own labilites from its own
funds and pay the salaries of its own employecs, (6) mamtain 20 arms length
relationship with its Affiliates, (7) use its own statiopery, invoices and checks and
hold itself out as an entity which is separate and distinct from any other Person,
(8) conduct it own business in its own name, (9) mainain insurance separate from
that of any other persom, and (10) observe all formaliries required by this

(vii) Promptly upon the pm_manem cessation of production of Briquenies
at the Facility, the General Partoer, in accordance with applicable Eavironmental
Law and at its own cxpense, shall take all steps pecessary to remove from

Partnership Property and dispose of all unused coal fines.
© TthenmalParmsha]lnothaveanymnhoritytotakeany of the

following actions on behalf of the Parmership without the Copsent of the Limited
Partners: |
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(i) Incur any Indebtedness other than liabilites incurred I the ordinary

course of business that constitute a porton of the Parinership’s working capital;

(i) Sell, convey, mortgage or encumber 2l or amy material portion of the
Parmership Property, except in copnection with a lxquidation of the Parmership’s -

assets pursuant to the terms of Section 8.4 below;

(iif) Make any loan or advance to any Person, including without Limitation
the General Parmer or any Affiliateof the Gcncral Partoer (provided, however,
that for purposes of this Section 5.2(¢)(iii), accounts receivable arising in the

ordinary course of the Partnership’s business shall not be deemed 10 be advances

or loans);

(iv) Amend any of the Transaction Docmnems or wajve amy provision of
the Transaction Documents, if the effect of such amendment or Waiver would be
to eliminate, diminish or defer any obligation or undertaking of the Partmership,
the General Partoer or any of #ts Affiliates which accrues, directly or indirectly,
to the benefit of, or provides additional security or protecdon to, the Limited
Pm; | |
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(v) Take any action that wonld cause a foreclosure opon amy of the
‘Partnership Property, or the filing of a petifon with respect to the Parmership

under any bankruptcy or insolvency law:

(vi) Dissolve or liguidate the Parmstup or consolidate or merge the

Partnership with or into any other Person;

(vil)) Pledge any Paripership Property for the benefit of any other Person,
cause the Partoership to guarantee or become obligated for the debis of any other
Person, or cause the Partnership to hold out its credit as being available to sarisfy
the obligations of any other Person.

5.3 Indemnification. The Partnership shall indemnify, defend and bold the Partners

and their respective directors, officers, employees and agents harmless from and against any
loss, expense, damage or injury sufferedorsustn@dbysmﬁ?crsoninoonmcﬁonwiththe
business of the Partnership (or paid or incurred while such Person Wasservmg at the request
- of the Partnership, as a director, ofﬁccf, mamgcr paftner, trustee, employee or agent of any
other corporation, limited liability company, Mp, trus: or other enterprise) to the fullest
- extent provided or permitted by tbe laws of the State of Delaware, except to the extent that such
loss, expénsc, damage or injury shall have arisen in connection with such Person’s willful
misconduct, gross negligence, breach of any material provision hereof, or breach of any

fiduciary obligation to the Partnership or to any of the Parmers.
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SECTION 6

FISCAL YEAR, BOOKS AND RECORDS. BANKE ACCOUNTS
6.1  Fiscal Year. The fiscal year of the Partoership shall be the calendar year.

6.2 Books and Records.

(@  Full and accurate books with respect to the Partoership’s basiness shall be
icept and maintained at the Parmership’s principal place of business showing all receipts
and expenditures, assets and liabilities, profits, losses and distributions, and all other
records necessary for recording the Partnership’s business and affairs, all of which shail
be rewained for a period of seven (7) ycars, cxcept nsurance policies, whxch shall be

retained permanently.
(b)  The books of the Partnership shall be kept on the accrmal method of
accounﬂnginabéordmwithgeherany accepted a2ccouming principles and shall show

at all times each and every item of the Partmership’s income and expense.

- (¢) - PBach Partner shall have the right at all reasonable time and upon

reasonable advance notice, during usual business hours, to andit, examing and/or make
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copies of extracts from the books of accounr and imsurance policies of the Parmership.
Such right may be exercised through any agent. employee, or indépéndem public
accountant designated by such Partner. Each Partmer shall bear all expenses incurred

in any examinaton made for such Parmer’s account.

(d) The General Partner shall keep and mainmain records respecting the
production and sale of the Briqucttes sufficient 1o support the Section 29 credits reported

on the tax remurn of the Parmership for each year, and shall retain same for a period of

seven (7) years.

(:)' ‘The General Partoer shall promptly deliver to the Limited Partners a copy
of any notice, rcport or financial statement delivered to the Partoership or the Gereral
Partner pursuant 1o the O & M Agreement.

6.3 Bank Accounts. The funds of the Partnership shall be deposited i such bank

account or accounts as the General Partner in its Reasonable Discretion determines are required,

and the General Partner shall arrange for the appropriate conduct of such accounts.

6.4 Partmership Meetings. At any time and from time to time, any Partner may

requifethatthéGexzeralParhrrccnvcné_ameeﬁngofttha:mrsbydcl'ivcry_ofawritteﬁ

request therefor to the General Partner. Upon receipt of any such written request, a General
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Partner shall promptly select a place and time for such meeting that is reasonably convenient o
all Parmers, a_ftbr consultation with each Partner, but i no event shall such meeting be less than
ten (10) days nor more than thirty (30) days following the Gemeral Partmer’s receipt of such
request. At any such meeting, the Geperal Partner shall reader a report setting forih, in
appropriate detail, the Partnership’s financial and operational resutts for all appropriate petiods,

and shall respond to such questions as may be raised ar such meetang.

/

6.5 Tax Returps and Financial Statements. Tax rewumns and the anmual financial

staternents of the Partership shall be prepared no later than March 31 of each year for the
preceding year by a "Big Six" certified public accounting firm selected by the Geperal Partmer
in its Reasonable Discretion. Unaudited financial mtcmcms for each of the first three quarters

of each year shall be prepared within forty-five (45) days following the end of each such quarter.

6.6  Tax Matters Partner. Pursnant to Section 6231 of the Code, the Geperal Parmer
is herein designated as the Tax Matters Partner of the Partoership. The Tax Matters Partoer
shall cause the Partoership toele_ctatall.timastobetr&tedas apamnrshipforfédetal income
tax purposw and shall, within five days of receive thereof, forward to each Partner a photocopy
of amy notices relating to the Partoership receipt from the Internal Reverme Service. Any
accountants and lawyers retained by thc Partnership in commection with any Internal Revenue
Service audit of the Partnership shall be selected by the Genperal Partoer in its Reasonable

Discretion with the approval of all of the Limited Parers.
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SECTION 7

WITHDRAWAL AND TRANSFERS OF INTERESTS

7.1 Withdrawals and Transfers by the General Partner.

(a)  Except as otherwise expressly provided herein, the Gencral Partper shall
pot withdraw or retire from the Partmership or sell, assign, transfer or mortgage,
hypothecate or otherwisé encumbet or permit or suffer any encumbrance of all or any
part of its Interest in the Partnership withour the Consent of all of the Partpers.
Notwithstanding the foregoing, Covol shall be permitied to assign its Interest in the
Partnership without the Consent of the Partners to any entity that is controlled by Covol,
ar least eighty percent (80%) of each class of the ou:standing securities of which are -
owned directly or mdlrectly by Covol; provided, however, that such assignee meets the
market value requirement set forth in Section 5. 2(b)(iii) of this Agreement, and provided
further that any assigument bereunder shall not release or discharge Covol of or from any
liability, whether past, present or fumre, under this Agreetent, and Covol sball continue
to be fully liable hereunder.

(b)  If an Event of Retirement shall occur with respect to the General Partoer,

then the General Parmer sball be deemed to bave retired and withdrawn from its position
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as a general partner of the Partnership, effective as of the occurrence of such Evenr of
Retirement. If a Material Adverse Change shall have occurred, then any Limited
Partner, acting with the Consent of the Limited Parmers, shall have the right to effect
a Forced Retirement of the Geperal Partner. Such Forced Retirement shall be effective
upon delivery 1o the Geperal Partmer of written notice thereof. If the General Parmer
shall withdraw from ﬁe Partpership, whether as a result of an Event of Retirement, a
Forced Retirement, or otherwise, it shall be deemed 1o have forfeited its Interest to the
Partnership.

(©)  If the General Partner shall withdraw from the Partoership and there shall
not then be another general partner of the Parmership, then any Limited Partner shall
have the right, acting within ninety (50) &ys thereafter and with the Consent of the
anted Pm, to appoint ope of more Persons as a replacement General Panm:r,
subject however 10 the condition that such Persons shall have executed a wrmcn
agreement 10 be bound by all of the terms of this Agreement. In such evert, the Limited -
Pariners, acting with the Consem of the Limited Partmers shall create for such
replacement General Parter such Imerest as the Limited Partoers may wnanimously

agree upon.

(d) Inthe event of the timely appointment of a replacement Geperal Partner
pursuant to this Section 7.1, the relationship of the Parmers shall be govermd by the

provisions of this Agreement, the Partnership shail be contimied, and the replacement
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General Partner shall have all of the managemers rights, duties, respoasibilities. authority
and powers granted to the Geperal Parmer herein. If the Limited Partners fag 1o select

a replacement General Partney within ninety (90) days following the retirement of the

General Parmer, then the Partership shall dissolve and terminate.

7.2  Withdrawals and Transfers by Limited Partpers.

(d  No Limited Partner shall have the right to witbdraw, retire or resign from
the Partnership.

(b)  Amny Limited Partper shall have the right to assign all or any portion of its
interest in the Partnership to any Person. No assignee of any such limited parinership
Interest in the Partpership shall be admitted as a substituted or additional L imited Partner
without the Consent of the General Parmer Any such assignee may submit 1o the
Geneanarfncra:equestforsthonsananduponreceiptofmchOomcmaxchv
assignceshanbcadmincdasasubsﬁmwdoraddiﬁomllimiwdhrmr. Sach Consent
of the General Partner shall not be unrcasonably withheld or delayed, and in any event
the General Partner shall be obligated to grant such Consent if such assignee is either (i)
an Affiliate of AJG, or (ii) an Affliate of Square D. kNo'twirhstandAing theforegoing,
except with Square D’s written approval, so long as Square D shall bave at least a 10%
Interest in the Partnership, AJG, or an Affiliate of AJG, shall maiptain at least 2 five

percent (5%) Interest in the Partnership. Further, norwithstanding the forcgoing, the
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admission of any Person as a substiimed or additional Limited Parmer shall be
| conditioned upon such Person’s execumion amd delivery wo the General Partoer of a
written agreement o be bound by all of the terms and conditions of this Agreement and
upon such Person’s payment of all reasonsble fees and other costs, ‘such as filing or

recording charges, incurred by the Partnership in connection with the admission of such

Person to the Partnership.

- (© Any Person which acquires all or any portion of a Limited Parter’s
interest in the Partnership in any manner whatsoever, regardiess of whether sach Person
shall have accepted and-adopted in writing the terms and provisiops of this Agreement,
shall be deemed to have made the Capital Contribuﬁons made by such Person’s

_predecessor in interest, and shall be deemed to have succeeded t0 apd accepted 2ll of the
rights, a]lo&tions,- distributions and obligations under this Agreememb which such
predecessor was entitled or bound.

(d  Any Person acquiring all or any portion of any Limited Partoer’s interest

in the Partnership shall have only such rights and shall be subject to such obligations as

* are conferred or imposed on the Limited Partners by this Agreement. Without limiting
the gencmhty of the foregoing, and except as otherwise set foﬁh herein, no such Person
ghall have any right to have the value of his, ber or its interest in the Partnership

appraised or to receive the value of such interest
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(&) No Limited Parmer shall have the right to sell or otherwise dispose of its
interest in the Partnership, or any portion thereof, if, in the opinion of counsel for the
Partmership, such disposition or transfer would canse or be likely to cause the remaining

Limited Parmers to recognize taxable income or gain as a consequence of such

disposition or transfer.

()  No Limited Partner shall have the right to sell or otherwise dispose of its
“interest in the Parmcmhiﬁ, or any portion thereof, unless, in the opinion of counsel for
the Partnership, such sale of other disposition may be‘madc#fithommenwessity'of
registering ‘such interest under the Securities Act of 1933 or any applicable state

securities law.

(§ = Each Limited Partricr, before making any sale ot other disposition
requiring an bpinion of counsel pursuart 10 Section 7.2(¢) or Section 7.2(f) abovc'.A shall
give written notice of such proéosed transfer to the General Partner describing the terms
and conditions thereof. The Geperal Parter shall submit such notice 1o counsel for the
Partnership with 4 request for an opinion as to the effect of sach proposed ransfer under
Section 7.2(e) or Section 7.2(f) above not lam' than twenty (20) days after receipt of
such notice by the General Partoer.

()  Each Limited Partoer desiring to make any sale or other disposition of ifs

Interest in the Partnership shail refmburse the Partnership for reasonable all costs and
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expenses incured by the Partmership i conmection therewith, including without
limitation, legal fees incurred by the Parmership I otkaiming the opinions referred to in

Section 7.2(e) or Section 7.2(f) above.

7.3  Right of First Refusal. Except for a transfer to its Affiliate, no Limited Partner
may sell or otherwise disposé of its Interest (or any portion thereof) m &xe Partoership unless
it shall first obtain from the prospective purchaser of its Interest (or the applicable portion
thereof) a bona fide, written offer setting forth m sufficient detail the terms on which such
prospective purchaser is willing to purchase the applicable Interests which are to be sold (" Third
-Party Offer™) which Third Party Offer shall as soon as practical thereafier be delivered to each
of the other Limited Partmers. The delivery of the Third Party Offer shall constitute an offer
to each of the other Limited Partuers by the selling mead Partner to sell the applicable
Interests on the same terms as provided in the Third Party Offer. The other Limited Parmers
' shall have fiftcen (15) days to accept the offer by the giving of writen notice thereof o the
selling Limited Partner; provided, however, an acceptance of the offer shall only be effective .
if it is for all of the Interests set forth in the Third Party Offer. If there shall be more than one
non-selling Limited Partner they shall have the right 10 acquire the offered Interests in proportion
to their respective Interest in the Partoership or as they shall otherwise agree. If the pon-selling
Limited Partners shall not accept the offer within such fifteen (15) day period, the selling
Limited Partner may, subject to the other provision of this Section 7, oonsmnmate the sale of

the Interest on the terms specified in the Third Party Offer.
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SECTION 8

TERM, DISSOLUTION AND TERMINATION

8.1 Term. The Partmership shall be in effect umidl December 31, 2015, unless sooner
dissolved and liquidated in accordance with the provisions hereof. All provisions of this
'Agreement relating to the dissolution and Yignidation shall be cumulative; that is, the exercise

or use of one of the provisions hereof shall not preclude the exercise or use of any other

provisions.

82  Dissolution In Certain Events. The Partnership shall be dissotved (i) pursuant
to the pr_o'visiohs of Section 7.1 above, or (it) upon the occurrence of any event which would

cause such dissolution under the laws of the State of Delaware.

83  Dissolution At End Of Term Or Upon Sale. The Partnership shall also dissolve

upon the occurrence of any of the following events:-

(@  The term of the Parmership shall have cxpired, and pot 2ll of the Partmers
arewil]ingtoextendﬂzctcrm. ' | |
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(d)  The sale or other disposition (through condemnarion or otherwise) of all

or substantially all of the Parmership Property, and pot 2l of the Partmers are willing to

contimue the Partnership.

8.4  Procednres Upon Dissolution.

(@  Upon dissolution of the Partnership, the Partnership shall be terminared
and the General Parmer, or if there is oo remaining General Partmer then Limited
Parmers owning a majority of the total Limited Partpers” Imterests i the Parinership,
shall liquidate the assets of the Pa.rﬁm;hip. The proceeds of liquidation shall be applied
and distributed in the following order of prioriry: |

(i) First, to the payment of the debts and liabilities of the Partnership
(other than any loans or advances that may have been made by any of the

Partners to the Partnership) and the expenses of liquidation;
(ii) Second, to the creation of any reserves which the hquidating Partoer
or Partpers deem reasommbly pecessary for the payment of any contingent or

unforeseen liabilities or obligations of the Partnership or of any General Partoer

arising out of or in compection with the business apd operation of Lbe Parinership;
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(i) Third, to the payment of any loans or advances that may bave been

-made by any of the Partners to the Parwpesship; and

(iv) Thereafter, to the Partners in the mamper set forth in Section 4.4,
Fourth bereof; provided, however, that for disiribuiions pm w0 i) plan of .
liquidation, distributions shall be made pursuant to Section 4.4, Fourth bereof to
Pammexﬁ who have positive Capital Account balances, as detenmnined after waking -
into account all Capital Account adjustments for the Partnership taxable year
during which such liquidation occnrs in compliance with Treasury Regularions

Sécﬁoﬂ 1.704-1(5))(i)(®)(2) in proportion 1 such positive balances.

(® A reasonsble time shall be allowed for the orderly liquidation of the assets
of the Partnership and the discharge of liabilities. During the period beginning with the
dissolution of the Parmership and ending with its liquidation and termination of this
Aéreementpmﬁuhnfto this Secﬁon 84, dzebusmmsaﬁmrs of the Partnership shall be
conducted by the General Partner, or if there is no remaining Geperal Partner then by
the Limited Parters holding a majority of the Imaws in the Parmership held by all
Limited Parmers. During such period, the business and affairs of the Partnership shall
bémndﬁacdsoasmpmervethcassmofmepmpammmmmemm

~ thereof which existed immediately prior to such termination.
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SECTION 9

MISCELLANEOUS

9.1 No Agency Created. Nothing herein contained shall be construed to constitute
any Partner the agent of apother Parter, exbept as provided herein. Any Partner may engagé
in or possess any interest in any other business or real estate vepmre of every pature and
description, independemly or with others, mcludmg but pot limited to, the ownership, financing,
leasing, operation, management syndication, brokerage a.nd devempnienr. of real property; and
neither the Partnership nor the Pariners shall have any rights in and to said independent venmres

or the income or profits derived therefrom.

9.2  Approvals. All approvals (or Consents) permmed Or tequired to be ngcn under

-this Agreement shall be reasonably given and pot unreasonably delayed or withbeld. In the
event that a Partner having a right of approval takes no action within a ‘reasonable time (or, if
a time is specified inthisAgreément, then within such specified time) subsequent to receipt of
the documents or agreements subject to said approval (or Consent), the a;';pmm (or Consent)

of said Partner shall be deemed to have been given.

- 9.3  References. Refercnces herein to the singplar shall include the plural and t the
plural shall inctude the singular, and references to ope gender shall include the others, except

where the same shall not be appropriate.
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9.4  Effect of Consent or Waiver. No Consem or waiver, express or implied, by any
Parmer to or-of any breach or default by any other Partmer m the performance by such other
Partner of its obligations hereunder shall be deemed or construed 10 be a Consent or waiver to
or of any other breach or default by such other Partner in the performance by such other Parmer
of the same or any other obligations of such Parmer bereunder. Failure on the part of any
Partper to object to or complain of any act or failure to act of any of the other Parters or to

declare any of the other Partners in default, irrespective of how long such failure continues, sball

not constitute a waiver by any such Partper of its righis hereunder.

9.5 Enforceability. If any provisions of this Agreement or the application thereof
to any person or circumstances shall be invalid or unenforceable to any extent, the remainder
of this Agreement and the application of such provisions to other persons or circumstances shall

not be affected thereby and shall be enforced to the greatest extent permitted by law.

9.6 Titles and Captions. Section titles or captions contained in this Agreement are

for convenience only and shall not be deemed a part of the content of this Agreement.
9.7 Counterparts. Tlns Agreement may be executed in several counterparts, each
of which shall be deemed an original but all of which shall constitte one and the same

instrument. In addition, this Agreement may contain more than one counterpart of the signature

pages and the Agreement may be executed by the affect of the signatures of each of the Partners
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to one of such counterpart signatuze pages; all of such sigmature pages shall be read as though

one, and they: shall have the same force and effect as though all of the signers had signed a

single signature page.

9.8 Binding Agreement. Subject to the restrictions on transfer and encumbrances set
forth herein, this Agrge;lment shall imire to the benefit of and be binding upon the undersigned
Parteers and their respective heirs, executors, legal representatives, saccessors and assigns.
Whenever in this instrument a reference to any Partner is made, such reference shall be deemed

o include a reference to the heirs, executors, legal representatives successors and assigns of each
Parter.

9.9 Governing Law. This Agreement is made and shall be construed under and in

~ accordance with the laws of the State of Delaware.

9.10 Notices.

Aqyandaﬂnoﬁccsmc&csaryordes‘ir&bletobescrvedtmamﬂershaﬂ
be in writing and shall be (i) personally delivered, (i) sept by certified mail to the intended
recipient at the address for such recipient ser foni; below, postage prepaid with return receipt
requested, (iii) sent by a pationally recognized private courier service m the address for the
intended recipient set forth below, courier fees. for ovemnight delivery prepaid, or (iv) sent by
facsimile teiecopier to the facsimile telecopier munber for such imtended recipient set forth

below. The addresses and facsimile telecopier mombers for the parties hereto are as follows:

DRW2333 03/07/97 0910 60

Beceived Time Nov.16. 4:39PM



(a) For notces sent o AJG:

AJG Financial Services, Inc.
% Arthur J. Gallagher & Co.
Two Pierce Place

Itasca, Nlinois 60143-3141
Attention: Johm C. Rosengren, Esq.

Facsimile Telecopier: (630) 285-34%3
With a copy t0:

Rudnick & Wolfe
203 North LaSalle Street
Chicago, Illinois 60601 '
Attention: Stephen A. Landsman, Esq.
Facsimile Telecopier: (312) 236-7516
() For notices sent to Square D:
~ Square D Company
1415 South Roselle Road
Palarine, Nlinois 60067
Aneptdon: Vincem A. Tnendino
Facsimile Telecopier: (847) 925-7509
With a copy to:
Square D Company
1415 South Roselle R
Palatine, Illinois 60067
Attention: Howard Japlon, Esq.
Facsimile Telecopier: (847) 925-7419
(¢©)  For notices sent to Covol:
Covol Technologies, fuc.
3280 North Frontage Road

Lehi, Utah 84032
Attention: Asael T. Sorensen, Esq.
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Facsimile Telecopier: (801) 7684483
With a copy to:
_ Ballard Spabr Andrews & Ingersoll
One Utah Center-Suite 1200
201 South Maine Street
Sait Lake City, Utah 84111-2215
i : Aueprion: William D. Marsh, Esq.
Facsimile Telecopier: (801) 531-3001
Any party bereto méy amend the addresses or facsimile telecopier mumbers for notices to such
party hereunder by delivery of 2 written notice thereof served upon each other party herero as
provided herein. Any potice sent by mail as provided above shall be deemed delivered on the
second (2nd) business day pext following the postmark date which it bears. Amy notice sent by
private courier as provided above shail be deemed delivered on the first (1st) business day next

following the date upon which such private courier service took possession thereof. Any notice

sent by facsimile telecopier as provided above shall be deemed delivered when sent.

9.11 Entire Apreement. This Agreement, unless subsequently amended with the

Consent of all of the Partners, contains the final apd entite Agreement among the parties hereto,

and they shall not be bound by any terms, conditions, statemments or’rep:wentaﬁom,' oral or
written, not herein contained.

~
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IN WITNESS WHEREOF, the parties hereto have executed and delivered this

Agreement of Limited Partnecship as of the day and year firs above written.

DRW2333 03/07/97 0910
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" AJG FINANCIAL SERVICES, INC.,

-a Delaware corporation .
By, DM
Title: VA

SQUARE D COMPANY, a Declaware
corgontion ’

By:

Title:

COVOL TECHNOLOGIES, INC.,

~ a Delaware corporation -

By:
. Title:




IN WITNESS WHEREOF, the pares bereto have executed and delivered this

Agreement of Limited Partpership as of the day and year first above wrilten.

AJG FINANCIAL SERVICES, INC.,
a Delaware corporation

By

Tide_

SQUARE D COMPANY, a Delaware
corporation

w[é/w

Title: LA — /5

COVOL TECHNOLOGIES, INC.,
a Delaware corporation

By

Title:

DRW2333 03/07/97 0910 63

Received Time Nov.16. 4:39PH



STATE OF SOUTH CAROLINA
SECRETARY OF STATE

TICLES OF mcongom‘n‘on

The name of the proppsed corporation is C&T Pipeline, Inc.

The initial registered office of the corporation is 1426 Main Street,
Columbia, Richland unty, South Carolina 29201 and the initial
registered agent at such address is Edward C. Roberts .

The corporation is authorized to issue shares of stock as follows:
Complete a or b, whirhever is applicable:

a. [X] 1f the corporation is authorized to issue a single class of
shares, the total number of shares authorized is 1,000 .

b. [ 1 If the corporation is authorized to issue more than one
class of shares:
Class| of Shares Authorized No. of Each Class

N/A N/A

The relative rights, preferences, and limitations of the
shares of each class, and of each series within a class,
are as follows: N/A

The existence of the corporation shall begin September il, 1990.

The optional provisi?ns‘which the corporation elects to include in the
articles of incorporation. are as follows (See §33-2-102 and the
applicable comments |thereto; and 35-2-105 and 35-2-221 of the 1976
South Carolina Code): None . -

The name and. address of each incorporator is as follows:

Name ~ - ~ Address o . Signature

L. M. Gressette, Jr{ 1426 Main Street ﬁ?fﬁ;/4512»24~vgj)77
- : Columbia, SC 29201 ) y /

Date an

CERTIFIED TO BE A TRUE AXD CORRECT COPY

AS TAKEN FROM AND COMPARED VITH THE

ORIGINAL 011% 79{ 1S OFFACE,




7. 1, _ Edward C. Roberts , an attorney licensed to practice in the

State of South Car¢lina, certify that the corporation, to whose
articles of incorporption this certificate is attached, has complied
with the requirements Chapter 2, Title 33 of the 1976 South Carolina

Code relating to th

September 11, 1990

articles of incorporation.

VoW 3

Edward C. Roberts

Address: 1426 Main Street
~ 'Columbia, SC 29201




BY-LAWS

OF
C & TPIPELINE, LLC

(Subsidiary of South Carolina Pipeline Corporation)

AS AMENDED AND ADOPTED
DECEMBER 17, 1997
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ARTICLE I
OFFICES
Section 1. The principal office of the Corporation, which shall also be designated as its
registered office, shall be located in the City of Columbia, County of Richland, State of South
Carolina.
Section 2. The Corporation may also have offices and places of business at such other
places, within or without the State of South Carolina, as the Board of Directors may from time to

time determine or the business of the Corporation may require.

ARTICLE I
SEAL
Section 1. The corporate seal shall have inscribed thereon the name of the Corporation,
the year of its organization and the words "South Carolina”. If authorized by the Board of
Directors, the corporate seal may be affixed to any certificates of stock, bonds, debentures, notes or
other engraved, hthographed or printed instruments, by engraving, lithographing or printing thereon
such seal or a facsimile thereof, and such seal or facsimile thereof so engraved, lithographed or
printed thereon shall have the same force and effect, for all purposes, as if such corporate seal had

been affixed thereto by indentation.



ARTICLE III
STOCKHOLDERS' MEETINGS

Section 1. Written or printed notices for annual or special meetings of stockholders
shall state the place, day and hour of such meetings and, in case of special meetings, the purpose or
purposes for which the meetings are cailed.

Section 2. Annual meetings of shareholders shall be held on a date selected by the
Board of Directors at its last regularly scheduled meeting in a calendar year. The Board will
select a date at said meeting for the following year with the date occurring between April 16 and
April 30 of said year, when they shall elect members of the Board of Directors in accordance
with the provisions of the Corporation’s Articles of Incorporation and transact such other
business as may properly be brought before the meeting.

Section 3. Except as otherwise provided by law, by the Articles of Incorporation as the
same may be amended from time to time, or by these By-Laws as they may be amended from time
to time, the holders of a majority of the shares of stock of the Corporation issued and outstanding
and entitled to vote thereat, present in person or represented by proxy, shall constitute a; quorum at
any meeting of the stockholders for the transaction of business.

If, however, such quorum shall not be present or represented at such meeting of the
stockholders, the stockholders entitled to vote thereat, present in person or represented by proxy,
shall have the power, by a majority vote of those present, to adjourn the meeting from time to time
without notice (unless otherwise provided in Article 10 hereof) other than by announcement at the
meeting, until a quorum shall be present or represented. At such adjourned meeting at which a

quorum shall be present or represented any business may be transacted which may have been



transacted at the meeting as originally noticed provided notice of such adjourned meeting, when
required by Section 7 of this Article, shall have been given or waived.

Section 4. At each meeting of the stockholders each stockholder having the right to
vote shall be entitled to vote in person, or by proxy appointed by written or printed instrument
executed by such stockholder or by his duly authorized attorney or by telegram or cablegram
appearing to have been transmitted by such stockholder but, except as otherwise provided by
statute, no proxy shall be valid after expiration of eleven months from the date of its execution.
Every proxy shall be dated as of its execution and no proxy shall be undated or postdated. Every
holder of record of stock having voting power shall be entitled to one vote for every share of stock
standing in his name on the books of the Corporation. The vote for directors and, upon the demand
of any stockholder or his duly authorized proxy, the vote upon any question before the meeting
shall be by ballot. All elections shall be decided by a plurality of the votes cast by the holders of the
shares entitled to vote at the meeting of stockholders and except as otherwise provided by statute or
by the Articles of Incorporation all other questions by a majority of the votes cast by holders of
shares entitled to vote on such question at such meeting.

Section 3. Special meetings of the stockholders for any purpose or purposes, unless
otherwise prescribed by statute, may be called by the Chairman of the Board or by the President,
and shall be called by the President or Secretary at the request in writing of a majority of the Board
of Directors, or at the request in writing of holders of ten per cent or more of the shares of stock of
the Corporation issued and outstanding and entitled to vote at the proposed meeting. Such request
shall state the purpose or purposes of the proposed meeting,

Section 6. Business transacted at all special meetings shall be confined to the objects

stated in the call; provided, however, that if all the stockholders of the Corporation entitled to vote



shall be present in person or by proxy, any business pertaining to the affairs of the Corporation may
be transacted.

Section 7. Notice of annual meetings of stockholders and notice of any special meeting
of stockholders for the election of directors or for any other purpose, unless waived or unless
otherwise provided by statute, shall be delivered personally or mailed, not less than ten nor more
than fifty days before the meeting, to each person who appears on the books of the Corporation as a
stockholder entitled to vote at said meeting. In the event of the adjournment of any meeting of
stockholders, for whatever reason, for 30 days or more, notice of the adjourned meeting shall be
delivered personally or mailed not less than ten nor more than fifty days before the date for such
adjourned meeting to each person whose name appears on the books of the Corporation as a
stockholder entitled to vote at said adjourned meeting. Any such notice may be either written or
printed, or partly written and partly printed, and if mailed it shall be directed to the stockholder at
his address as it appears on the books of the Corporation. Such notice shall briefly state the
business which it is proposed to present or to submit to such meeting.

ARTICLE IV
DIRECTORS

Section 1. The property and business of the Corporation shall be managed by its Board
of Directors. The number of directors shall be not more than twenty (20). The directors shall be
elected at the annual meeting of the stockholders or at a special meeting called for that purpose.
Each director shall be elected to serve until the next annual meeting of stockholders and thereafter
until his successor shall be elected and shall qualify. Any direclor may be removed, with or

without cause, by a vote of the holders of a majority of the shares then entitled to vote at an election

of directors.



Section 2. In addition to the powers and authorities by these By-Laws expressly
conferred upon them, the Board may exercise all such power of the Corporation and do all such
lawful acts and things as are not by statute or by the Articles of Incorporation or by these By-Laws
directed or required to be exercised or done by the stockholders. A director or officer of this
Corporation shall not be disqualified by his office from dealing or contracting with the Corporation
either as a vendor, purchaser or otherwise, nor shall any transaction or contract of this Corporation
be void or voidable solely by reason of the fact that any director or officer or any firm of which any
director or officer is a member or employee, or any corporation of which any director or officer is a
shareholder, director, officer or employee, is in any way interested in such transaction or contract,
provided that the material facts as to such interest and as to such transaction or contract are
disclosed or known to the Board of Directors or the Executive Committee and noted in their
respective minutes, or to the stockholders entitled to vote with respect thereto, as the case may be,
and that such transaction or contract is or shall be authorized, ratified or approved either (1) by the
vote of a majority of a quorum of the Board of Directors or of the Executive Committee, or (2) by a
majority of the votes cast by holders of shares of stock entitled to vote with respect thereto, without
counting (except for quorum purposes) the vote of or shares held or controlled and voted by, as the
case may be, any director so interested or member or employee of a firm so interested or a
shareholder, director, officer or employee of a corporation so interested; nor shall any director or
officer be liable to account to the Corporation for any profits realized by and from or through any
such transaction, or contract of this Corporation authorized, ratified or approved as aforesaid by
reason of the fact that he or any firm of which he is a member or employee, or any corporation of

"which he is a shareholder, director, officer or employee was interested in such transaction or

confract.



ARTICLEV
MEETINGS OF THE BOARD

Section 1. The Bqard of Directors of the Corporation may hold meetings, both regular
and special, either within or without the State of South Carolina. If so authorized by law, members
of the Board of Directors may participate in a meeting of the Board by means of telephone
conference call or similar communications by which all persons participating in the meeting may
hear each other at the same time.

Section 2. Regular meetings of the Board may be held without notice at such 1ime and
place as shall from time to time be designated by the Board.

Section 3. Special meetings of the Board may be called by the Chairman of the Board
or the Vice Chairman, if any, or the President or any two directors and may be held at the time and
place designated in the call and notice of the meeting. The Secretary or other officer performing his
duties shall give notice either personally or by mail or telegram not less than twenty-four hours
before the meeting. Meetings may be held at any time and place without notice if all the directors
are present or if those not present sign waivers of notice either before or after the meeting.

Section 4. At all meetings of the Board a majority of the total number of directors then
in office shall be necessary and sufficient to constitute a quorum for the transaction of business, and
the act of a majority of the directors present at any meeting at which there is a quorum shall be the
act of the Board of Directors, except as may be otherwise specifically provided by statute or by the
Articles of Incorporation or by these By-Laws.

. SectionS. - Any regular or special meeting of the Board may be adjourned to any other

time at the same or any other place by a majority of the directors present at the meeting, whether or



not a quorum shall be present at such meeting, and no noticé of the adjourned meeting shall be
required other than announcement at the meeting.

Section 6. Whenever, by any provision of law, the vote of directors at a meeting
thereof is required or permitted to be taken in connection with any corporate action, the meeting
and vote of directors may be dispensed with, if all the directors shall consent in writing to such
corporate action being taken. Such consents shall be filed with the minutes of meetings of the
Board of Directors.

Section 7. Directors, as such, shall not receive any stated salary for their services, but,
by resolution of the Board of Directors, a fixed fee and expenses of attendance, if any, may be
allowed for attendance at each regular or special meeting of the Board (or of any committee of the
Board), provided that nothing herein contained shall be construed to preclude any Director from
serving the Corporation in any other capacity and receiving compensation therefor.

Section 8. Directors who are salaried officers or employees of the Corporation or of
any affiliated Company and who are members of the Executive Committee shall receive no
compensation for their services as such members in addition to such compensation as may be paid
to them as officers, but shall be reimbursed for their reasonable expenses, if any, in attending
meetings of the Executive Committee, or otherwise performing their duties as members of the

Executive Committee.

ARTICLE VI
EXECUTIVE AND OTHER COMMITTEES
Section 1. The Board of Directors may, by vote of a majority of the full Board,

designate three or more of their number to constitute an Executive Committee, to hold office for



one year and until their respective successors shall be designated. Such Executive Commiittee shall
advise with and aid the officers of the Corporation in all matters concerning its interests and the
management of its business, and shall, between sessions of the Board, except as otherwise provided
by law, have all the powers of the Board of Directors in the management of the business and affairs
of the Corporation, and shall have power to authorize the seal of the Corporation to be affixed to all
papers which may require it. The taking of any action by the Executive Committee shall be
conclusive evidence that the Board of Directors was not at the time of such action in session.

The Board of Directors may, by vote of a majority of the full Board, appoint from among
their number, one or more additional committees, consisting of three or more directors, which shall
have such powers and duties as may be fixed by the resolution of the Board of Directors appointing
such Committee.

Section 2. The Executive Committee shall cause to be kept regular minutes of its
proceedings, which may be transcribed in the regular minute book of the Corporation, and all such
proceedings shall be reported to the Board of Directors at its next succeeding meeting, and shall be
subject to revision or alteration by the Board, provided that no rights of third persons shall be
affected by such revision or alteration. A majority of the Executive Committee shall constitute a
quorum at any meeting. The Executive Committee may take action without a meeting on the
written approval of such action by all the members of the Committee. The Board of Directors may
by vote of a majority of the full Board fill any vacancies in the Executive Committee. The
Executive Committee may, from time to time, subject to the approval of the Board of Directors,
prescribe rules and regulations for the calling and conduct of meetings of the Committee, and other

matters relating to its procedure and the exercise of its powers.



Section 3. Other committees appointed by the Board shall cause to be kept regular
minutes of their proceedings and in general the provisions as to procedure for such committees

shall be that set forth above with respect to the Executive Committee.

ARTICLE VII
OFFICERS

Section 1. The officers of the Corporation shall be elected by the Board of Directors.
They shall include a President, one or more Vice Presidents, a Secretary, a Treasurer and a
Controller and may inctude a Chairman and a Vice Chairman of the Board. In the event there shall
be a Chairman of the Board, the Board of Directors shall designate whether he or the President shall
be the Chief Executive Officer of the Corporation. If there shall be no Chairman of the Board, the
President shall be the Chief Executive Officer of the Corporation. Any two or more of such offices,
except those of Treasurer and Controller, may be occupied by the same person; provided, however,
the same person may not act in more than one capacity where action by two or more officers is
required.

Section 2. The Board of Directors, at its first meeting after the election of directors by
the stockholders, shall elect from among its members a President and, if it deems proper, a
Chairman and a Vice Chairman of the Board. It shall also elect one or more Vice Presidents, a
Secretary, a Treasurer and a Controller, none of whom need be members of the Board.

The Board of Directors, at any meeting, may elect such additional Vice Presidents, and such
Assistant Vice Presidents, Assistant Secretaries, Assistant Treasurers and Assistant Controllers, as

it shall deem necessary, none of whom need be members of the Board.



Section 3. The Board of Directors, at any meeting, may elect or appoint such other
officers and agents as it shall deem necessary. The tenure and duties of such officers and agents
shall be fixed by the Board of Directors or, in the absence of any action by the Board of Directors
so fixing such tenure and duties, the tenure and duties shall be fixed by the Chief Executive Officer
of the Corporation, or by such officers or department heads to whom he shall delegate such
authority.

Section 4. The salaries and compensation of the officers of the Corporation and of
agents of the Cprporation appointed by the Board shall be fixed by the Board of Directors. The
salaries and corﬂpensaﬁon of all other employees of the Corporation shall, in the absence of any
action by the Board of Directors, be fixed by the Chief Executive Officer of the Corporation. No
officer receiving compensation from any affiliated company shall at the same time be compensated
by this corporation.

Section 5. The officers of the Corporation shall hold office until the first meeting of the
Board of Directors after the next succeeding anmual meeting of stockholders and until their
successors are elected and qualify in their stead. Any officer may be removed at any time, with or
without cause, by the affirmative vote of a majority of the total number of directors then in office.
Any other employee of the Corporation may be removed at any time, with or without cause, either
(a) by vote of a majority of the directors present at any meeting of the Board at which a quorum is
present, or (b) by vote of a majority of the members of the Executive Committee, or (c) by the
Chief Executive Officer of the Corporation or by any officer who shall be exercising the powers of
the Chief Executive Officer of the Corporation, or by any superior of such employee to whom such
power or removal shall be delegated by the Chief Executive Officer of the Corporation or the

officer exercising the powers of the Chief Executive Officer of the Corporation.
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ARTICLE VIII
CHIEF EXECUTIVE OFFICER

Section 1. The Chief Executive Officer of the Corporation shall supervise, direct and
control the conduct of the business of the Corporation subject, however, to the general policies
determined by the Board of Directors and the Executive Committee, if there be one.

He shall be a member of the Executive Committee, if there be one, and all committees
appointed by the Board of Directors, except the Audit Committee, shall have the general powers
and duties usually vested in the chief executive officer of a corporation, and shall have such other
powers and perform such other duties as may be prescribed from time to time by law, by the By-
Laws, or by the Board of Directors.

He shall, whenever it may in his opinion be necessary, prescribe the duties of officers and
employees of the Corporation whose duties are not otherwise defined.

He shall have power to remove at any time, with or without cause, any employee of the
Corporation other than officers and agents elected or appointed by the Board of Directors. He may,

in accordance with Article XVII of these By-Laws, delegate such power of removal.

ARTICLE IX
CHAIRMAN OF THE BOARD
Section 1. The Chairman of the Board, if there be one, shall preside at all meetings of
the Board of Directors and of the stockholders, except when by statute the election of a presiding

officer shall be required.
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He shall, if designated Chief Executive Officer pursuant to Article VII of these By-Laws,
have all the powers and duties granted and delegated to the Chief Executive Officer by Articie VIII
of these By-Laws. In such event he may sign in the name of and on behalf of the Corporation any
and all contracts, agreements or other instruments pertaining to matters which arise in the ordinary
course of business of the Corporation and, if authorized by the Board of Directors or the Executive
Committee, may sign in the name of and on behalf of the Corporation any other contracts,
agreements or instruments of any nature pertaining to the business of the Corporation.

He shall have such other powers and perform such other duties as may be prescribed from

time to time by law, by the By-Laws or by the Board of Directors.

ARTICLE X
VICE CHAIRMAN OF THE BOARD
Section 1. The Vice Chairman of the Board, if there be one, shall perform necessary
duties of the Chairman in case of the absence or temporary incapacity of the Chairman. He shall
have such other powers and perform such other duties as may be prescribed from time to time by

law, by the By-Laws or by the Board of Directors.

ARTICLE X1
THE PRESIDENT
Section 1. The President shall, in the absence of the Chairman and Vice Chairman of
the Board or if there shall be no Chairman or Vice Chairman of the Board, preside at all meetings
of the Board of Directors and of the stockholders, except when by statute the election of a presiding

officer shﬁll be required.
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He shall, if designated Chief Executive Officer of the Corporation pursuant to Article VII of
these By-Laws, have all the powers and duties granted and delegated to the Chief Executive Officer
by Article VIII of these By-Laws.

In the event there shall be a Chairman of the Board who shall have been designated as Chief
Executive Officer of the Corporation pursuant to Article VII of these By-Laws, then the President
shall have such powers and duties as may be assigned to him by the Chatrman of the Board of
Directors. In addition, he shall be a member of the Executive Committee, and, in the absence or
disability of the Chairman and Vice Chairman of the Board, he shall have all the powers and duties
of the Chairman of the Board.

He may sign in the name of and on behalf of the Corporation any and all contracts,
agreements or other instruments pertaining to matters which arise in the ordinary course of business
of the Corporation and, if authorized by the Board of Directors or the Executive Committee, may
sign in the name of and on behalf of the Corporation any other contracts, agreements or instruments
of any nature pertaining to the business of the Corporation.

He shall have such other powers and perform such other duties as may be prescribed from

time to time by law, by the By-Laws or by the Board of Directors.

ARTICLE XII
THE VICE PRESIDENT
Section 1. The Vice President shall, in the absence or disability of the President,
perform the duties and exercise the powers of the President and shall perform such other duties as

the Board of Directors may prescribe.
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The Vice President may sign in the name of and on behalf of the Corporation contracts,
agreements, or other instruments pertaining to matters which arise in the ordinary course of
business of the Corporation, except in cases where the signing thereof shall be expressly delegated
by the Board of Directors or the Executive Committee to some other officer or agent of the
Corporation. If authorized by the Board of Directors or the Executive Committee, he may sign in
the name of and on behalf of the Corporation any other contracts, agreements or instruments of any
nature pertaining to the business of the Corporation. He shall have such other powers and perform
such other duties as may be prescribed from time to time by law, by the By-Laws, or by the Board
of Directors.

If there be more than one Vice President, the Board of Directors or the Chief Executive
Officer of the Corporation shall assign to such Vice Presidents their respective duties, and may

designate any of such Vice Presidents as Executive Vice Presidents and Senior Vice Presidents.

ARTICLE XI1I
THE SECRETARY
Section 1. The Secretary shall attend all sessions of the Board and all meetings of the
stockholders and record all votes and the minutes of all proceedings in a book to be kept for that
purpose; and shall perform like duties for the committees appointed by the Board of Directors when
required. He shall give, or cause to be given, notice of all meetings of the stockholders and of the
Board of Directors, and shall perform such other duties as may be prescribed by the Board of
Directors or Chief Executive Officer, under whose supervision he shall be. He shall be swom to the
faithful discharge of his duty. Any records kept by him shall be the property of the Corporation and

shall be restored to the Corporation in case of his death, resignation, retirement or removal from
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office. He or his agent shall be the custodian of the seal of the Corporation, the stock ledger, stock
certificate book and minute books of the Corporation, and its committees, and other formal records
and documents relating to the corporate affairs of the Corporation.

Section 2. The Assistant Secretary or Assistant Secretaries shall assist the Secretary in
the performance of his duties, exercise and perform his powers and duties, in his absence or

disability, and such other powers and duties as may be conferred or required by the Board.

ARTICLE X1V
THE TREASURER

Section 1. The Treasurer shall have the custody of the corporate funds and securities
and shall keep full and accurate accounts of receipts and disbursements in books belonging to the
Corporation and shall deposit all moneys and other valuable effects in the name and to the credit of
the Corporation, in such depositories as may be designated by the Board of Directors or as may be
designated by persons to whom the Board of Directors delegates such authority.

He shall disburse the funds of the Corporation in such manner as may be ordered by the
Board, taking proper vouchers for such disbursements, and shall render to the Chief Executive
Officer and directors, at the regular meetings of the Board, or whenever they may require it, an
account of all his transactions as Treasurer and of the financial condition of the Corporation.

He shall give the Corporation a bond if required by the Board of Directors in a sum, and
with one or more sureties satisfactory to the Board, for the faithful performance of the duties of his
office, and for the restoration to the Corporation, in case of his death, resignation, retirement or
removal from office, of all books, papers, vouchers, money and other property of whatever kind in

his possession or under his control belonging to the Corporation.
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Section 2. The Assistant Treasurer or Assistant Treasurers shall assist the Treasurer in
the performance of his duties, exercise and perform his powers and duties, in his absence or

disability, and such other powers and duties as may be conferred or required by the Board.

ARTICLE XV
THE CONTROLLER

Section 1. The controller of the Corporation, if there be one, shall be the principal
accounting officer of the Corporation. He shall have full control of all the books of the Corporation
and keep a true and accurate record of all property owned by it, of its debts and of its revenues and
expenses, and shall keep all accounting records of the Corporation other than the record of receipts
and disbursements and those relating to deposit or custody of money and securities of the
Corporation, which shall be kept by the Treasurer, and shall also make reports to the directors and
others of or relating to the financial condition of the Corporation. He shall exhibit at all reasonable
times his books of account and records to any director of the Corporation upon application during
business hours at the office of the Corporation where such books of accounts and records are kept.

He shall perform all duties generally incident to the office of Controller and shall have such
other powers and duties as, from time to time, may be prescribed by law, by the By-Laws, or by the
Board of Directors.

If there be no Controller, the Treasurer shall perform the duties set forth above for the

Controller.
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Section 2. The Assistant Controller or Assistant Controllers shall assist the Controller
in the performance of his duties, exercise and perform his powers and duties, in his absence or

disability, and such other powers and duties as may be conferred or required by the Board of

Directors.
ARTICLE XVI
VACANCIES
Section 1. If the office of any director becomes vacant by reason of death, resignation,

retirement, disqualification, or otherwise, the directors then in office, although less than a quorum,
by a majority vote, may elect a successor or successors, who shall hold office for the unexpired
term in respect of which such vacancy occurred. If the office of any officer of the Company shall
become vacant for any reason, the Board of Directors, by a majority vote of those present at any
mecting at which a quorum is present, may elect a successor or successors, who shall hold office for

the unexpired term in respect of which such vacancy occurred.

ARTICLE XVII

RESIGNATIONS
Section 1. Any officer or any director of the Corporation may resign at any time, such
resignation to be made in writing and to take effect from the time of its receipt by the Corporation,
unless some time be fixed in the resignation, and then from that time. The acceptance of a
resignation shall not be required to make it effective. A vacancy shall be deemed to exist upon
receipt by the Corporation of such written resignation, and a successor may, then or thereafter, be

elected to take office when such resignation becomes effective.
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ARTICLE XVIII
DUTIES OF OFFICERS MAY BE DELEGATED
Section 1. In case of the absence of any officer of the Corporation, or for any other
reason the Board may deem sufficient, the Board may delegate, for the time being, the powers or

duties, or any of them, of such officers to any other officer or to any director.

ARTICLE XIX
STOCK OF OTHER CORPORATIONS
Section 1. The Board of Directors shall have the right to authorze any officer or other
person on behalf of the Corporation to attend, act and vote at meetings, of the stockholders of any
corporation in which the Corporation shall hold stock, and to exercise thereat any and all the rights
and powers incident to the ownership of such stock and to execute waivers of notice of such
meetings and calls therefor; and authority may be given to exercise the same either on one or more
designated occasions, or generally on all occasions until revoked by the Board. In the event that the
Board shall fail to give such authority it may be exercised by the Chief Executive Officer of the

Corporation in person or by proxy appointed by him on behalf of the Corporation.

ARTICLE XX
CERTIFICATES OF STOCK
Section 1. The certificates of stock of the Corporation shall be entered in the books of
the Corporation as they are issued. No fractional shares of stock shall be issued. Certificates of
stock shall be signed by the President or a Vice President and by the Secretary, or an Assistant

Secretary, and the seal of the Corporation shall be affixed thereto. Such seal may be facsimile,
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engraved or printed. Where any certificate of stock is signed by a transfer agent or transfer clerk or
by a registrar, the signatures of any such President, Vice President, Secretary or Assistant Secretary,
upon such stock certificate may be facsimiles, engraved or printed. In case any such officer who
has signed, or whose facsimile signature has been placed upon, such certificate of stock, shall have
ceased to be such officer before such certificate of stock is issued, it may be issued by the

Corporation with the same effect as if such officer had not ceased to be such at the date of its issue.

ARTICLE XXI
TRANSFERS OF STOCK
Section 1. Transfer of stock shall be made on the books of the Corporation only by the

person named in the certificate or by attorey, lawfully constituted in writing, and upon swrrender

of the certificate therefor.
ARTICLE XX1I
REGISTERED STOCKHOLDERS
Section 1. The Corporation shall be entitled to treat the holders of record of any share

or shares of stock as the holder in fact thereof and accordingly shall not be bound to recognize any
equitable or other claim to, or interest in, such share on the part of any other person, whether or not
it shall have express or other notice thereof, save as expressly provided by the statutes of the State

of South Carolina,

ARTICLE XX1II

LOST CERTIFICATES
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Section 1. Whenever any stockholders shall desire a new certificate of stock to replace
an original certificate of stock which has been lost, destroyed or wrongfully taken, he shall make
application to the Corporation for the issuance of a new certificate or certificates in replacement of
the certificate or c¢rtiﬁcates which were lost, destroyed or wrongfully taken, and shall file with the
Corporation a good and sufficient indemmity bond, together with an affidavit stating that the
applicant is the bona fide owner of such share(s) of stock and specifying the number(s) of the
certificate or certificates which were lost, destroyed or wrongfully taken, the particular
circumstances of such loss, destruction or wrongful taking (including a statement that the share(s)
represented by such certificate or certificates has or have not been transferred or otherwise disposed
of by such applicant in any manner.)

Upon completion by a stockholder of the requirements set forth in the preceding paragraph,
the Corporation shall issue a certificate or certificates in replacement of the certificate or certificates
referred to in such stockholder's application if such application is received by the Corporation
. before it has notice that such certificate or certificates has or have been acquired by a bona fide

purchaser.

ARTICLE XXIV
INSPECTION OF BOOKS
Section 1. The Board of Directors shall have power to determine whether and to what
extent, and at what time and places and under what conditions and regulations, the accounts and
books of the Corporation (other than the books required by statute to be open to the inspection of
stockholders), or any of them, shall be open to the inspection of stockholders, and no stockholder

shall have any right to inspect any account or book or document of the Corporation, except as such
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right may be conferred by the statutes of the State of South Carolina or by resolution of the
directors or of the stockholders.
ARTICLE XXV
CHECKS, NOTES, BONDS AND OTHER INSTRUMENTS

Section 1. All checks or demands for money and notes of the Corporation shall be
signed by such person or persons (who may but need not be an officer or officers of the
Corporation) as the Board of Directors may from time to time designate or as may be designated by
persons to whom the Board of Directors delegates such authority. The Board of Directors shall
have authority to make provision, with proper safeguards, for the signatures to appear on all checks,
including, but not by way of limitation, payroll checks, to be made by facsimile, whether engraved
or printed. Whenever the seal of this Corporation is to be affixed to any instrument being executed
on behalf of this Corporation, such seal shall be affixed thereto by the Secretary or an Assistant

Secretary and the fact of such affixation shall be attested to by the person so affixing the seal.

ARTICLE XXVI
RECEIPT FOR SECURITIES
Section 1. All receipts for stocks, bonds or other securities received by the Corporation
shall be signed by the Treasurer or an Assistant Treasurer, or by such other person or persons as the

Board of Directors or Executive Committee shall designate.

ARTICLE XXVII
FISCAL YEAR

Section 1. The fiscal year shall begin the first day of January in each year.
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ARTICLE XXVIIO
RESERVES

Section 1. The Board of Directors shall have power to fix and determine, and from
time to time to vary, the amount to be reserved as working capital; to determine whether any, or if
any, what part of any, surplus shall be declared and paid as dividends, to determine the date or dates
for the declaration or payment of dividends and to direct and determine the use and disposition of
any surplus, and before payment of any dividend or making any distribution of surplus there may
be set aside out of the surplus of the Corporation such sum or sums as the directors from time to
time, in their absolute discretion, think proper as a reserve fund to meet contingencies, or for
equalizing dividends, or for repairing or maintaining any property of the Corporation, or for such

other purpose as the directors shall think conducive to the interests of the Corporation.

ARTICLE XXIX
NOTICES
Section 1. In addition to the telegraphic notice permitted by Article XV of these By-
Laws, whenever under the provisions of these By-Laws notice is required to be given to any
director, officer or stockholder, it shall not be construed to require personal notice, but such notice
may be given in writing, by mail, by depositing a copy of the same in a post office, letter box or
mail chute, maintained by the Post Office Department, in a postpaid sealed wrapper, addressed to
such stockholder, officer or director, at his address as the same appears on the books of the

Corporation.
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A stockholder, director or officer may waive any notice required to be given to him under

these By-Laws.
ARTICLE XXX
DIRECTOR, OFFICER AND EMPLOYEE INDEMNIFICATION

Section . The Corporation shall indemnify any and all of its employees, officers, or
directors, or former officers or directors (including their heirs, executors, and administrators), or
any person who may have served at its request or by its election, designation, or request as a
member, agent, employee, director or officer of any other corporation or partner, trustee or
otherwise, of any organization against expenses actually and necessarily incurred by them in
connection with the defense or settlement of any action, suit or proceeding (which shall include any
threatened, pending, or completed action, suit or proceeding, whether civil, criminal,
administrative, investigative or arbitrative) in which they, or any of them, are made parties, or a
party, by reason of being or having been agents, employees, directors or officers of the Corporation,
or of such other organization, except in relation to matters as to which any such agent, employee,
director or officer or former employee, director or officer or person shall be adjudged in such
action, suit or proceeding to be liable for willful misconduct in the performance of duty and to such
matters, as shall be settled by agreement predicated on the existence of such liability. Such
indemnity shall be in accordance with a written plan adopted by the Board of Directors, which plan
shall be in accordance with the law of South Carolina. The indemnification provided hereby shall
not be deemed exclusive of any other right to which anyone seeking indemnification hereunder
may be entitled under any By-Law, agreement, or otherwise. The Corporation may purchase and
maintain insurance on the behalf of any director, officer, agent, employee or former employee,

director or officer or other person, against any liability asserted against them and incurred by them.

24



ARTICLE XXXI

AMENDMENTS
Section 1. Any of these By-Laws may be altered, amended or repealed, and/or one or more
new By-Laws may be adopted, at a meeting of the stockholders, by a vote of the holders of a
majority of all shares of stock entitled to vote to elect directors who are entitled to vote at such
meeting, provided that written notice of such proposed alteration, amendment, repeal and/or
adoption, as the case may be, shall have been given to all such stockholders at least ten days before
such meeting. Any of these By-Laws may also be altered, amended or repealed, and/or one or more
new By-Laws may be adopted, by the vote of a majority or by the written consent of all directors
then in office, at a meeting of the Board of Directors, provided that the notice of such meeting
includes therein notice of such alteration, amendment, repeal and/or adoption, as the case may be.
At a meeting thereof, the stockholders, by the vote of the holders of a majority or by the written
consent of all shares of stock entitled to vote to elect directors who are entitled to vote at such
meeting, may repeal any alteration or amendment of these By-Laws made by the Board of
Directors and/or reinstate any of these By-Laws repealed by the Board of Directors, and/or repeal

any new By-Law adopted by the Board of Directors.
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AMENDED AND RESTATED LIMITED LIABILITY COMPANY

" AGREEMENT, dated as of December 1, 1996, between Sonat Marketing Company L.P., a
Delaware limited partnership (“Sonat Member”) and a subsidiary of Sonat Marketing Company,
a Delaware corporation (“Sonat Marketing™), and PSNC Production Corporation, a North
Carolina corporation (“PSNC Member”) and a wholly-owned subsidiary of Public Service
Company of North Carolina, Inc., a North Carolina corporation (“PSNC”). ‘

WHEREAS, PSNC Member and Sonat Member have previously formed a
Delaware limited liability company (the “Company”) for the principal purpose of carrying on
* and expanding the Business (as defined in Annex I hereto) and have previously executed a
Limited Liability Company Agreement dated as of December 1, 1996 (the “Original
Agreement”) with respect to the formation of the Company; and o

WHEREAS, effective as of December 1, 1996, PSNC Member and Sonat
Member caused a Certificate of Formation (the “Certificate”) with respect to the formation of the
Company to be filed in the office of the Secretary of State of the State of Delaware; and

| WHEREAS, as of the date hereof, Sonat Member and PSNC Member have

~ executed and delivered the Purchase and Sale Agreement, attached hereto as Exhibit A (the
“Purchase and Sale Agreement”), pursuant to which Sonat Member has purchased a portion of
PSNC Member’s Membership Interest; and '

WHEREAS, Sonat Member a.nd PSNC Member desire to amend and restate the
Original Agreement to reflect the foregoing; :

NOW, THEREFORE, in consideration of the prexmses and other covenants and

- conditions contained herein, the parties hereto agree as follows:

ARTICLE 1.
ertain Definiti

1.1 Definitions. Capitalized terms used herein without definition shall have
the meanings assigned to them in Annex I hereto, which is hereby incorporated into this
‘Agreement as if set forth in full herein. ' :

ARTICLE 2.
The Company
21 General.

As of the date hereof, Sonat Member shall have a Percentage Share equal
to 50% (49% having been acquired from PSNC Member and the remaining 1% having been
acquired in exchange for its Capital Contribution pursuant to Section 2.3(b)), and PSNC Member
shall have a Percentage Share equal to 50%.
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2.2  Name.

(a) The name of the Company shall be “Sonat Public Service
Company L.L.C.” or such other name as may be determined by the Management Committee.

(b)  The Business shall be conducted under the name of the Company
and/or any service mark or trademark as may be determined by the Management Committee.
The Company may also use such other trade names, trademarks, service marks, designs and
logos in connection with its activities as the Management Committee may from time to time
deem advisable. : :

o (¢)  Nothing in this Section 2.2 grants the Company any right to use
any trade name, trademark, service mark, design or logo (other than the name “Sonat” and the
name “Public Service Company”, solely as part of the Company’s own name) used by a Member
- orany Affiliate of a Member or otherwise to infringe upon the intellectual property rights of a
Member or any Affiliate of a Member. Furthermore, the Company’s right to use the name
“Sonat” pursuant to this Section 2.2 shall cease automatically in the event that neither Sonat
Member nor any Affiliate of Sonat Member is a Member, and the Company’s right to use the
name “Public Service Company” pursuant to this Section 2.2 shall cease automatically in the
event that neither PSNC Member nor any Affiliate of PSNC Member is a Member.

2.3 Contributions and Related Actions.

(a) Pursuant to the Contribution Agreement attached hereto as
Exhibit B (the “Contribution Agreement”) and concurrently with the execution of the Original
Agreement, PSNC Member made a Capital Contribution to the Company comprised of certain of
- the assets of PSNC Member. In consideration for PSNC Member’s Capital Contribution, the
Company concurrently issued to PSNC Member a 99% Membership Interest in the Company.
The Members agree that the transfer of assets pursuant to the Contribution Agreement shall be
treated as a Capital Contribution to the Company of assets with an Agreed Value (net of
~ liabilities) of $9,789,120. Immediately after the execution of the Original Agreement, the
Company became party to the Contribution Agreement.

(b)  Also concurrently with the execution of the Original Agreement,
Sonat Member made a Capital Contribution to the Company comprised of $98,880 in cash, in
consideration for which the Company concurrently issued to Sonat Member a 1% Membership
Interest in the Company. '

(c) - Concurrently with the execution hereof, pursuant to the Purchase |
and Sale Agreement, Sonat Member is purchasing an additional 49% Membership Interest from
PSNC Member in consideration for $4,845,120 in cash (the “Purchase Price”).

(d)- Concurrently with the execution hereof, the Company and PSNC
are entering into an agreement in substantially the form of Exhibit C hereto (such agreement, as
it may from time to time be amended or otherwise modified in accordance with the terms thereof,
is referred to herein as the “Agency Agreement”).

W6-NY962490.282

AYA W]



24 Registered Qffice; Registered Agent Chief Executive Office. The

Company’s registered office in Delaware shall be at, and the name and address of the Company’s
registered agent in Delaware shall be, Corporation Service Company, 1013 Centre Road,
Wilmington, Delaware 19805. The chief executive office of the Company shall be located in
Gastonia, North Carolina, or such other place as the Management Committee shall designate.

2.5  Purpose; Duration.

(@  The purpose of the Company is to carry on and expand the
Business. The Company shall have all of the powers necessary or convenient to effect any
purpose for which it is formed, including all powers granted by the Act.

(b) The term of the Company shall commence on the date that the
- Certificate was first properly filed with the Secretary of State of the State of Delaware and shall
continue perpetually unless and until the Company’s business and affairs are wound upin
accordance with Article 12. S

2.6 EmmmLngﬁhm All Company Property shall be held and recorded in
the name of the Company (except to the extent otherwise required under any applicable law). All

Company Property shall be deemed to be owned by the Company as an entity, and no Member
individually shall have any ownership interest in such Company Property. Without limiting the
generality of Section 2.5(a), the Company shall have the right to form and to hold interests,
directly or indirectly, in one or more Persons, for the purpose of owning assets of the Company -
or operating all or any part of the Business.

2.7 ertal uence ta

(a) Except as otherwise prov1ded in this Agreement or the Act, no
Member shall be obligated to make any Capital Contribution to the Company or have any =~
liability for the debts and obligations of the Company. The failure of the Company to observe
any formalities or requirements relating to the exercise of its powers or management of its
business or affairs under this Agreement or the Act shall not be grounds for i unposmg any
personal liability on any Member for liabilities of the Company..

(®)  Inaccordance with Section 18-607 of the Act, each Member may,
under certain cucumstances be required to return to the Company certain amounts previously
distributed to it.

ARTICLE 3.
al a e eration e
3.1 Management.

(a) The Management Committee of the Company (the “Ma.nagement
Committee”) shall have and exercise full power and discretion and final authority with respect to
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the management of the affairs of the Company for the accomplishment of its purposes, including,
without limitation, approval of the Annual Budget and all matters set forth in this Agreement
requiring Requisite Approval. However, the Management Committee may, at any time and from
time to time, in its discretion, delegate management and other responsibilities to the Members or -
the officers of the Company (the “Officers™) appointed pursuant to Section 3.1(b). It is the intent
of the Members that the day-to-day operations of the Company shall be managed by or under the
direction of the President of the Company (the “President”) and such other officers of the -
Company (collectively, the “Other Officers”) having such titles, duties and authority as shall be
determined by the Management Committee. Accordingly, references herein to actions authorized
or taken by the Management Committe¢ shall be deemed to include actions authorized or taken
by any such Officers or other Persons within the scope of their respective delegations. - '

‘(b)  PSNC Membe an individual to

President for a term of one year., Thereafter, the  the Management Committee shall by Requlsxte
Approval aggomt an individual to serve as the President for a term of one year and until his
successor is appointed or until removed by Requisite Approval. The Other Officers shall be
appointed by the Management Committee by Requisite Approval and each shall serve for a term

-of one year and until his successor is appointed or until removed by Requisite Approval. The
President shall have full power and discretion to manage the day-to-day operations of the
Company and, without limiting the generality of the foregoing, the President may, and may
authorize any of the Other Officers to, execute on behalf of the Company contracts, documents
and other instruments (it being agreed that the Management Committee may also delegate such
authority to any Member or to any Officer of the Company). The President and the Other
Officers shall be subject to any limitations or directions imposed upon or given to them from
time to time by the Management Committee, and neither the President nor any Other Officer
_shall have the authority to take or authorize the taking of any action in contravention of any .
express term of this Agreement or any Related Party Agreement.

32 C iti the pagement ittee.

'I'he Management Committee shall have four members (“Coxmmttee
Members”), two of whom shall be appointed by Sonat Member and two ¢ Of whom shall be
appointed by I?_§_I§_I_(;_Member In the event that Sonat Member or PSNC ] Member, as the case
may be, Transfers its entire Membership Interest to a Permitted Transferee pursuant to Article 8 -
or 9, then such Permitted Transferee shall automatically succeed to Sonat Member’s or PSNC
Member’s right to appoint two Committee M Members. Each Member may, at any time and from
time to time, change the Committee Members appomted by it and, upon such change, or the
death or resignation of any Committee Member, a successor shall be designated (in a written
notice delivered to each other Member) by the Member which appointed the Committee Member
being replaced. Each Committee Member appointed by a Member shall be an employee of such
Member or one of its Affiliates. The names of the initial Committee Membcrs are set forth in

,.,,_.w-_..,v roa e

Exhibit D hereto. (gl gdpeived gy ,\:\u;ém )
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33 eeti e age nittee.

(a) The Management Committee shall hold meetings on such dates

- and at such times as may be mutually agreed by the parties. Special meetings of the

Management Committee may also be called by either Member. Committee Members may

participate in a meeting of the Management Committee by means of conference telephone or

similar communications equipment through which all persons participating in the meeting can
“hear each other, and such participation in a meeting shall constitute attendance in person at such

~ meeting.

()  The Management Committee shall elect a Secretary to take
minutes of the meetings of the Management Committee, to give notice of any meeting of the
Management Committee in accordance with Section 3.3(a) (if applicable) and to carry out such
similar functions as may be requested by the Committee Members. All actions by the
Management Committee shall be reflected in detailed mmutes of the meetmg, which minutes
shall be furnished to each Member.

()  Each Committee Member shall be entitled to one vote on all
matters considered by the Management Committee. The presence of three Committee Members,-
either in person or by proxy, shall constitute a quorum at meetings of the Management
Committee. _

» (d)  The actions set forth in Section 3.4 may be taken by the '
Management Committee only by Requisite Approval. Except as otherwise expressly provided
herein, all other actions by the Management Committee may be taken by the majority vote of a
quorum.

(e)  Any action may be taken by the Management Committee withouta
meeting thereof if the action is taken by the written consent of the requisite number of
Committee Members required to approve such action as specified in Section 3.3(d). ‘Written
consents pursuant to this Section 3.3(e) shall be filed with the minutes of the proceedings of the
Management Committee. . :

(H Any Committee Member may appoint a proxy to act on his behalf
and to vote in his stead at any meeting of the Management Committee, provided that (i) he
delivers notice thereof to at least one of the Committee Members appointed by the other Member
at or prior to the commencement of such meeting and (ii) the person acting as proxy meets all of
the qualifications of a Committee Member set forth herein. '

A (g)  Subject to the provisions of this Agreement, the Management
Committee may regulate its proceedings as the Management Committee determines.
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34 atters Requiring Requisite val. The following actions shall not be

authorized or taken by the Company without Requisite Approval:

) the acquisition or disposition by the Company in a single
transaction-or series of related transactions of assets which, if the Company were
subject to Regulation S-X promulgated under the Securities and Exchange Act of
1934, as amended, and if such assets were held in the form of a Subsidiary of the
Company, would constitute a “Significant Subsidiary” as defined in
Reg. 210.1-02(w) of Regulation S-X (or any successor provision);

(i)  amaterial change in the nature of the Business;

(iii)  the incurrence or assumptioh by the Company to or from
any Third Party of any Indebtedness for Borrowed Money, other than short-term
Indebtedness for Borrowed Money for working capital purposes;

(iv)  the making of distributions to the Members, other than
distributions pursuant to Sections 6.4(a) and 6.4(b); .

~(v)  any change in the Company’s distribution policy;

(vi)  material transactions with a Member or any of its Affiliates
(other than transactions effected in accordance with Section 3.8 or 3.9 hereof or

~ the provisions of any Related Party Agreement, which transactions are addressed

WE-NY962490.282
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separately herein and therein);

(vii)) determination from time to time of the Company’s hedgmg .
policies and any material change therein; '

(viii) - capital expenditures in excess of $50,000 (either smgly or
in a series of related expenditures);

(ix)  approval of the Annual Budget;

(x)  therequest for any Capltal Contributions other than in
connection with the Annual Budget;

‘(xi) the execution of any gas sales, purchase or agency contracts
thh terms (mcludmg any extensions or renewals thereof) in excess of one year;

(xii)  the hiring of any employees or Contract Personnel by or on

behalf of the Company;

(xiit) determjnetion of the number of personnel to be assighed to
the Company and approval of any increase in their salary and compensation other
than as contemplated by the Annual Budget;



(xiv) the establishment of the initial operating policies,
procedures and reports of the Company and any material change therein;

(xv) the reassignment of any functions assigned to either
Member pursuant to Section 3.5 and 3.6 of this Agreement; and

(xvi) subjectto Section 3.1(b), the appointment and removal of S
any Officers. s '

3.5 ibiliti ember.

Subject to reallocatlon by the Management Cornmlttee by Reqmsxte
Approval the Members hereby agree that PSNC Member shall be responsible for performing, or
causing the performance by a PSNC Affiliate of, the following functions on behalf of the
-.Company: '

@ managing the Company s industrial and commercial sales
and its municipal consulting business segment and all associated contracts;

(iD) making all nominations to applicable local distribution
compames and providing associated gas balancing and gas management activities
in connection with the Company’s industrial and commercial sales and mumcxpal
consulting services;

(iii) obtaining information from PSNC on a daily basis as to the
‘amount and type of transportation and storage capacity not required by PSNC for
its operations and communicating such information to Sonat Member;

(iv)  providing all accounting functions, including, without
limitation, credit evaluation, payments, billing and financial reports;

_ (v)  subject to the other provisions of this Agreement, handlmg
all tax matters and filings;

(vi) purchasing all of the gas required by the Company;
provided, however, that the Company shall be responsible for bearing all costs
associated with such purchases; and

(vii)  handling daily cash management.
3.6  Responsibilitie nat Member.

Subject to reallocation by the Management Committee by Requisite
Approval the Members hereby agree that Sonat Member shall be responsible for performing, or
causing the performance by a Sonat Affiliate of, the following functlons on behalf of the
'Cornpany
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)] maximizing the use of and revenue contribution generated
by PSNC’s unused transportation and storage capacity in accordance with the
terms of the Agency Agreement, including the posting of any unused capacity
pursuant to the terms of the Agency Agreement;

(i)  making all nominations to interstate pipeline compani'es
and providing associated gas balancing and gas management activities 1n
connection with capacity acquired from PSNC or third parties;

(i)  developing and implementing. appropnate risk management
_strategies, activities and products; and :

(iv)  developing strategy to expand the marketing activities of

the Company.’
3.7  Annual Budget.

For each fiscal year of the Company commencing with fiscal year 1997,
the Officers shall submit to the Management Committee, at least 30 days prior to the start of such
fiscal year, a final budget and projected cash flow statement for the Company for such ensuing .
fiscal year, in such form as may be determined by the Officers from time to time. Such budget
and cash flow statement shall be prepared on a basis consistent with the Company’s financial
statements and GAAP, except as noted therein, and shall be subject to the approval of the
Management Committee. From time to time during each fiscal year of the Company, the
Management Committee may direct the Officers to prepare a revised forecast against the Annual
Budget of any or all of the items contained therein, Further, during each fiscal year of the
.Company, the Management Committee shall direct the Officers to prepare a revised forecast
against the Annual Budget if and whenever there is a material change in the fundamental
assumptions underlying such Annual Budget. Copies of any such revised forecasts shall be
furnished to each Committee Member promptly upon their completion.

3.8 Emp!gvggs.v

(a)  The Members intend that the Company shall not have any
employees of its own. Subject to Section 3.8(¢), PSNC Member shall furnish to the Company
from time to time such qualified personnel employed by PSNC or a PSNC Affiliate (“PSNC
Personnel”) as are needed to fill all work assignments and job positions the Officers deem
necessary to perform the responsibilities assigned to PSNC Member pursuant to Section 3.5
hereof. The determination of the number of PSNC Personnel assigned to the Company and their
positions, duties and job responsibilities at the Company shall be and remain at the sole
discretion of the Officers and the Management Committee. The determination of which PSNC
Personnel are assigned to the Company shall be and remain at the sole discretion of PSNC
Member; provided, however, that PSNC Member shall, and shall cause each PSNC Affiliate to,
(1) act in good faith and with ordinary prudence in assigning appropriate PSNC Personnel to the
Company and (ii) consult beforehand with Sonat Member regarding any changes in the PSNC
Personnel who occupy senior management positions with the Company.
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(b)  PSNC Personnel shall not be employees of the Company, but shall
be and remain at all times employees of PSNC or the respective PSNC Affiliate, as applicable,
by whom they are employed (each, a “PSNC Employer”) and subject to the rules, regulations and
discipline of such PSNC Employer. Each PSNC Employer shall have full and complete
authority to (i) interview, test, hire and discharge its employees, (ii) subject to Section 3.8(a),
assign and reassign its employees, (iii) set the pay rates and establish the bonuses and benefits
paid to its employees, and (iv) evaluate the performance of and provide counseling to its
employees. The Management Committee and the Officers shall also be entitled to request that
each PSNC Employer reassign any such PSNC Personnel, which request shall not be -

unreasonably denied.

(c) As employees of one of the PSNC Employers, PSNC Personnel

shall be paid exclusively by such PSNC Employer. Each PSNC Employer agrees that it shall

- comply with all requirements relating to its employees under local, state and federal laws, rules
and regulations, including those governing minimum wage, social security, immigration and
naturalization, employment discrimination, unemployment insurance, income tax and workers’
compensation. Each PSNC Employer shall be responsible for all administrative employment
matters related to the PSNC Personnel employed by it based on the work location of each such
individual, including payment of all federal, state and local employment taxes and providing
workers’ compensation coverage, as well as any non-obligatory fringe benefit programs for its. -
employees. Notwithstanding the foregoing, subject only to Sections 3.4(xiii) and 3.8(e), (i) all of
the expenses and other costs of whatever kind incurred in connection with PSNC Personnel
furnished by each PSNC Employer to the Company (including, without limitation, salaries,
bonuses, stock options and other compensation, benefits and taxes), to the extent such expenses
and other costs are reasonably attributable to the Business of the Company, shall be fully
reimbursed by the Company to such PSNC Employer and (ii) in the event that any PSNC

“Employer or any of its Affiliates fails (or allegedly fails) to comply with any of the legal
requirements set forth in the second and third sentences of this Section 3.8(c), such PSNC
Employer shall similarly be reimbursed for any Losses incurred by such PSNC Employer or any
of its Affiliates because of such noncompliance (or alleged noncompliance). Each PSNC
Employer shall bill such expenses and other costs and amounts to the Company on a monthly
basis.

(d)  Inthe event that any employees of Sonat Member or any of its
affiliates are used exclusively to provide services to the Company (“Sonat Personnel”) in . .
- fulfillment of Sonat Member’s responsibilities under Section 3.6 hereof, all of the expenses and
other costs of whatever kind incurred in connection with such Sonat Personnel (including,
without limitation, salaries, bonuses, stock options and other compensation, benefits and taxes)
shall be fully reimbursed by the Company. In the event that any Sonat Personnel are used non-
exclusively to provide services to the Company in fulfillment of Sonat Member’s responsibilities
under Section 3.6 hereof, the expenses and other costs incurred in connection with such Sonat
Personnel (including, without limitation, salaries, bonuses, stock options and other
compensation, benefits and taxes) shall be reimbursed by the Company to the extent approved by
the Management Committee. '
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(e If the Management Committee determines at any time that the
Company requires the services of any independent contractors (“Contract Personnel™) in order to
fill any work assignments or job positions necessary to operate the Company, the Company shall
engage such Contract Personnel or request that PSNC Member, in the name of PSNC Member,
engage such Contract Personnel. In the event that PSNC Member, in its discretion and pursuant
to the request of the Company, decides to engage any such Contract Personnel in its own name,
then, subject only to Sections 3.4 and 3.8(f), PSNC Member shall be fully reimbursed by the
Company for all of the expenses and other costs of whatever kind incurred in connection with
such Contract Personnel (including, without limitation, travel costs) to the extent such expenses =
and other costs are reasonably attributable to the Business of the Company. In the event that the
Company engages any such Contract Personnel, then all such expenses and othcr costs shall be
charged to the Company.

(f)  Notwithstanding anything herein to the contrary (i) each PSNC
Employer shall not have any liability to the Company with respect to the PSNC Personnel
‘assigned by it to the Company (and PSNC Member shall not have any liability to the Company
with respect to any Contract Personnel engaged by PSNC Member in its own name in
‘accordance with Section 3.8(e)), unless any Losses incurred by the Company in connection with
such PSNC Personnel (or Contract Personnel, if applicable) result from or arise out of the gross
negligence, willful misconduct or bad faith of PSNC Member or any of its Affiliates and (ii) each
PSNC Employer shall be reimbursed by the Company for all expenses and other costs and
amounts referred to in Section 3.8(c) (or Section 3.8(e), if applicable), except to the extent that
any such expenses or other costs or amounts result from or arise out of the gross negligence,
willful misconduct or bad faith of PSNC Member or any of its Affiliates. :

(8  Upon the request of any Committee Member appointed by Sonat
‘Member, each PSNC Employer shall permit appropriate Representatives of Sonat Member or an
independent certified public accounting firm designated by such Committee Member to have
access during ordinary business hours to such PSNC Employer’s records as necessary to
determine the correctness of any payment made by the Company to the PSNC Employer
- pursuant to this Section 3.8. Such audit shall not take place more than once each year, and
requests with respect to any year shall terminate two years after the end of such year. All such .
audits shall be at the expense of the Company. Each PSNC Employer shall keep accurate
récords with respect to the PSNC Personnel employed by it (and PSNC Member shall keep
accurate records with respect to any Contract Personnel engaged by PSNC Member) in order to
enable the Company to exercise its rights under this Section 3.8(g). ,

39 Insurance.

()  Forso long as the Management Committee agrees, PSNC Member
or any of its Affiliates shall provide insurance coverage (other than directors’ and officers’
liability insurance) for the Company under PSNC Member’s own insurance policies or, at the
election of the Management Committee, the Company may obtain insurance coverage in its own
name. The Company shall be responsible for bearing the portion of any costs, including
premiums, deductibles, self-insured retention’s and uninsured Losses, associated with
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maintaining insurance coverage for the Company. Each Member, its Affiliates and its and their
respective partners, officers, directors, committee members and employees including those
serving as Officers or Committee Members of the Company shall be named as additional
insureds on all liability insurance policies provided above.

(b)  Each Member shall maintain its own directors’ and officers’
liability insurance policy to cover its and its Affiliates’ respective directors, committee members,
officers and employees, including those persons who have at any time after the date hereof
served as Officers or Committee Members of the Company. Each Member will assume any
premiums, deductibles, self-insured retention’s, coinsurance and umnsured Losses assoc1ated
with its respecnve policy.

'3.10 Company Funds. The Company shall open and maintain such bank
accounts as shall be determined by the Management Committee from time to time. Withdrawals
from any bank account of the Company shall be made only upon the signature of such person or
persons as the Management Committee shall determine from time to time.

ARTICLE 4.
d Dutie nd Restricti Membe

4.1  Filings: Duty of Members to Cooperate. The Company shall promptly

cause to be filed, recorded and published, and each Member will (and will cause its Affiliates to), :

to the extent reasonably requested by the Management Committee from time to time and as
permitted by applicable law, execute such assumed or fictitious name certificates (or similar .
documents), and other applications, filings, certificates and similar documents, as are required by
‘law or by any Governmental Authority to be executed by them in connection with the Business
as conducted or proposed to be conducted by the Company from time to time.

42  Certain Restrictions. No Member may, without the written consent of the
other Member, (i) dissolve, terminate, liquidate or wind up the affairs of the Company, except to
the extent expressly permitted or required under Article 12, or (ii) use or possess Company
Property other than for a Company purpose, except as provided under license or other contractual
arrangements. No Member shall have any authority to bind, or otherwise to act on behalf of, the
Company except (x) pursuant to authority expressly granted herein or pursuant to authority
granted by the Management Committee in approving any matter in accordance with the terms
hereof or (y) as otherwise expressly provided herein.

43  Agreements with the Company. If a Member or any of its Affiliates offers

to provide services, goods or facilities to the Company on a basis comparable to the basis on
which such services, goods or facilities are proposed to be provided by any Third Party, the
Management Committee may in its sole discretion (subject to Section 3.4(vi) (if applicable))
cause the Company to purchase such services, goods or facilities from such Member or Affiliate,
as the ‘case may be.
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4.4 t ctivitie the ers and ir Affiliates.

(@  Any Member, and any Affiliate of any Member, may, subject to
the terms of this Agreement, provide goods or services to or otherwise transact business with the
Company and derive and retain benefits therefrom. Except as provided in Section 10.2 or 10.3
hereof, nothing herein shall preclude any Member or any of its Affiliates, on the one hand, and
the Company, on the other hand, from competing with each other. No Member or any Affiliate
of any Member shall be obligated to present or offer to the Company any particular investment or
business opportunity, regardless of whether the Company could take advantage of such .
opportunity if it were presented to the Company, but may avail itself of any such opportunity for
its own behalf. The Members hereby waive on behalf of the Company any and all rights which
the Company has now or may have in the future against any Member or any of its Affiliates by
reason of the doctrine of corporate opportunity.

() ° Nothing in this Section 4.4 is intended, or shall be deemed, to
permit (i) access to, or use of, Confidential Information in violation of the terms of this -
Agreement or (ii) conduct that, notwithstanding the terms of this Agreement and the status of the
Person that engages in such conduct as a Member (or an Affiliate thereof), otherwise would be
actionable by any Member (or any of its Affiliates) or the Cornpany

'ARTICLE 5.

Borrowmgs by, and
dditi ibutions to, the

5.1  Additional g;apgtg! Contributions. Each Member acknowledges and agrees

Athat it is its intent that the financial requirements for the Business of the Company, as reflected in
each year’s Annual Budget, shall be achieved through the following sources and in the following
order: (i) funds generated by the Business of the Company, (ii) short-term borrowings from Third
Parties, if approved by the Management Committee, and (iii) long-term borrowings, if approved
by the Management Committee. If, however, the Management Committée determines that the
financial requirements of the Company cannot be fully achieved, in a commercially reasonably
manner, through utilization of the sources of funds set forth in the preceding sentence, then the -
procedures set forth below in this Section 5.1 shall be employed to fund such deficiency.

()  For each fiscal year commencing with 1997 the Management
Committee shall, if the projected cash flow statement included in the Annual Budget, as )
approved by the Management Committee by Requisite Approval, reflects a negative cash flow
for any period which is not anticipated to be funded through borrowings (a “Deficit”), prepare
and distribute to the Members a certificate (the “Funding Certificate”) setting forth, based on
such Annual Budget, (i) the Capital Contribution Date or Capital Contribution Dates on which _
Capital Contributions to fund the Deficit will be required to be made, (ii) the aggregate' amount .
of the Capital Contributions required to be made on each such Capital Contribution Date and
(iif) each Member’s share thereof (based on its then current Percentage Share).
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_ ) At any time and from time to time during any fiscal year, the
Management Committee by Requisite Approval may make a request for Capital Contributions in
addition to those specified in the Funding Certificate for such fiscal year. In such event, the
Management Committee shall give to the Members written notice of such request setting forth
the Capital Contribution Date or Dates for such additional Capital Contributions, the aggregate
amouit thereof and each Member’s share thereof (based on its then current Percentage Share).

© On each Capital Contribution Date, each Member shall make a
Capital Contribution to the Company in cash in an amount equal to its Percentage Share
multiplied by the aggregate amount of the Capital Contributions due on such date.
Notwithstanding the foregoing, prior to any such date the Management Committee by Requisite
Approval may withdraw any request pursuant to Section 5.1(b) or determine that a scheduled
Capital Contribution is not necessary and shall not be made pursuant to Section 5.1(2), in each
case upon written notice to the Members. All Capital Contributions pursuant to this Section 5.1
shall be made by wire transfer of immediately available funds to the bank account of the '
Company specified in the applicable Funding Certificate or other notice from the Management
Committee. If any Capital Contribution or portion thereof is not paid on the date it is due,
interest thereon shall be payable to the Company at a rate equal to the prime rate as then in effect
-at The Chase Manhattan Bank plus 2% per annum until paid.

52 ending Credit. Without limiting the generality -
‘of Section 14.4, the prov151ons of Sectlon 5 1 are hereby expressly stated not to be for the benefit -
of any Person other than the Members, including without limitation, any Person now or hereafter
extending credit to the Company, and it is the intent of the Members that reliance by any such
Person other than the Members should be deemed unreasonable for purposes of Section 18-
502(b) of the Act. :

ARTICLE6. .
ibutions and catio
6.1 Capital Accounts.

(@) A Capital Account shall be maintained for each Member. The
Capital Account of each Member shall be credited with (i) the amount of any Capital
Contribution made in cash, (ii) the Agreed Value (net of liabilities that the Company is
- considered to assume or take subject to under Section 752 of the Code) of any Capital
Contribution made in property other than cash, (iii) allocations to such Member of Net Income
pursuant to Section 6.2, and (iv) any other item required to be credited for proper maintenance of
capital accounts by the Treasury Regulations under Section 704(b) of the Code. A Member’s
Capital Account shall be debited with (x) the amount of any cash and the Agreed Value of any
property distributed to such Member (net of liabilities that such Member is considered to assume
or take subject to under Section 752 of the Code), (y) allocations to such Member of Net Loss
pursuant to Section 6.2, and (z) any other item required to be debited for proper maintenance of
capital accounts by the Treasury Regulations under Section 704(b) of the Code. Each Member’s
Capital Account shall be adjusted as required by Treasury Regulation Section 1.704-
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1(®)R)Iv)(E) to reflect a revaluation of Company Property at Agreed Value upon the occurrence
of any event described in Treasury Regulation Section 1.704-1(b)(2)(iv)(H)(5)(i) or (ii).

®) The Members acknowledge that Sonat Member succeeded to
49/99th of PSNC Member’s Capital Account upon purchasing 49/99th of PSNC Member’s
Membership Interest pursuant to the Purchase and Sale Agreement. In the event that all or any
portion of any Membership Interest is subsequently Transferred in accordance with this
Agreement, the transferee(s) of such Membership Interest shall succeed to all or the
corresponding portion, as the case may be, of the transferor’s Capital Account.

. 6.2 ok Allocati et Inc d Net L '

(a) Except as otherwise provided in Secuon 6.2(b) through (t) Net
Income and Net Loss shall be allocated to the Members in accordance with their respective
Percentage Shares. In the event that the Percentage Shares of the Members shall change pursuant
to the terms of this Agreement, there shall be an interim closing of the books of the Company as
of the close of the day of such change (the “Interest Change Date™). The Net Income or Net Loss
of the Company for the period ending on the Interest Change Date shall be allocated to the
Members in accordance with their respective Percentage Shares in effect prior to the Interest
Change Date. The Net Income or Net Loss of the Company for any period commencing after the
Interest Change Date shall be allocated to the Members in accordance with their respective
Percentage Shares in effect after the Interest Change Date. Notwithstanding the foregoing, if the
Interest Change Date is not the last day of a month, Net Income or Net Loss of the Company for
_the month in which the Interest Change Date occurs shall be prorated on a daily basis between
the portion of the month ending on the Interest Change Date and the remainder of such month.

() If there is a net decrease in Company Minimum Gain during a
Company taxable year, each Member shall be specially allocated items of income and gain for
such year (and, if necessary, for subsequent years) in proportion to, and to the extent of, an
amount equal to the portion of such Member’s share of the net decrease in Company Minimum
Gain during such year that is allocable to the disposition of Company Property subject to one or
more Nonrecourse Liabilities of the Company (which share of such net decrease shall be
determined under Treasury Regulation Section 1.704-2(g)(2)). It is intended that this _
Section 6.2(b) shall constitute a “minimum gain chargeback” described in Treasury Regulation
Section 1.704-2(1).

(c) If there is a net decrease during a Company taxable year in the
Minimum Gain Attributable to a Member Nonrecourse Debt (as determined under Treasury
Regulation Section 1.704-2(i)(3)), any Member with a share of Minimum Gain Attributable to
such Member Nonrecourse Debt at the beginning of such year shall be specially allocated items
of income and gain for such year (and, if necessary, for subsequent years) in proportion to, and to -
the extent of, an amount equal to the portion of such Member’s share of the net decrease in
Minimum Gain Attributable to such Member Nonrecourse Debt (as determined under Treasury -
Regulation Section 1.704-2(g)(2)), during such year that is allocable to the disposition of
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Company Property subject to such debt. It is intended that this Section 6.2(c) shall constitute a
“minimum gain chargeback” described in Treasury Regulation Section 1.704-2(i)(4).

(d) - Items of Company loss, deduction or Section 705(a)(2)(B)
Expenditure that are attributable to a Member Nonrecourse Debt (“Member Nonrecourse
Deductions”) shall be allocated among the Members who bear the Economic Risk of Loss for
such Member Nonrecourse Debt. This provision is to be interpreted in 2 manner consistent with
the requirements of Treasury Regulation Section 1.704-2(i)(1). :

(¢) Inthe event that any Member unexpectedly receives any
adjustments, allocations or distributions described in Treasury Regulation Section 1.704-
1(0)(2)([i)(d)(4), 1.704-1(b)(2)(11)(d)(5), or 1.704-1(b)(2)(11)(d)(6), items of Company income
and gain shall be specifically allocated to such Member in an amount and manner sufficient to
eliminate, to the extent required by the Treasury Regulations promulgated under Section 704(b)
of the Code, the deficit balance, if any, in its Adjusted Capital Account created by such
adjustments, allocations or distributions as quickly as possible. This provision is intended to be a
“qualified income offset” described in Treasury Regulation Section 1.704-1(b)(2)(ii)(d) and is to
be interpreted in 2 manner consistent therewith. ’

()  Inthe event that any item of Company income, gain, loss,
deduction or Section 705(a)(2)(B) Expenditure is allocated pursuant to Section 6.2(b) through (f),
subsequent items of Company income, gain, loss, deduction or Section 705(2)(2)(B) Expenditure
(as determined for purposes of computing Net Income or Net Loss) shall, to the extent consistent
with Sections 6.2(b) through (d), be allocated between the Members so as to eliminate as quickly
as possible on a proportionate basis, with respect to each Member, any disparity between (i) the -
sum of (x) such Member’s Capital Account balance and (y) such Member’s share of Company

" Minimum Gain and Minimum Gain Attributable to Member Nonrecourse Debts determined in

accordance with Treasury Regulation Section 1.704-2(g) and (1)(5) and (ii) the Capital Account
which such Member would have had if all Company Minimum Gain and Minimum Gain
Attributable to any Member Nonrecourse Debt had been realized and all allocations of Net
Income and Net Loss had been made pursuant to Section 6.2(a) (without giving effect to the
reference therein to Section 6.2(b) through (f)).

6.3 Tax Allocations. For income tax purposes all items of income, gain, loss,
~ deduction and credit shall be allocated among the Members in the manner set forth in

Section 6.2; provided, however, that all items of income, gain, loss and deduction with respect to
any property contributed to the Company by a Member (or revalued pursuant to the last sentence
of Section 6.1(a)) shall be allocated for income tax purposes so as to take into account any .
variation between the adjusted tax basis of such property and its Agreed Value at the time of
contribution (or the event requiring revaluation) in accordance with Section 704(c) of the Code
(and Treasury Regulation Section 1.704-1(b)(2)(iv)(f)) and Treasury Regulation Section 1.704-
3(d); and provided, further, that any gain arising from a disposition of Company Property that is
characterized as ordinary income pursuant to Section 1245 or 1250 or any other applicable
provision of the Code shall, to the extent that other items can be allocated in such a way that this
proviso does not affect the total amount of taxable income or loss allocable to any Member for
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tax purposes, be allocated to the Members who were allocated the depreciation or other
deductions giving rise to such ordinary income in proportion to the deductions allocated to such
Members (treating any such deductions allowable to any Member or Affiliate thereof for any
period during which the Company Property was held by such Member or Affiliate as deductions
allocable to such Member). Any increase (or decrease) in taxable income or loss resulting from
adjustments to the basis of the assets of the Company made pursuant to Section 743 of the Code
shall be taken into account by the Member or Members to which such adjustment is attributable.

6.4 istributions to t ers.

: (a) On or prior to each date on which estimated payments of federal
income tax by corporations with taxable years ending September 30 are due, the Company shall
(unless prohibited to do so by Section 18-607(a) of the Act) make distributions to the Members
in an aggregate amount equal to the Estimated Tax Amount (as defined below) for the fiscal
quarter to which such estimated payments relate. For each fiscal quarter, the “Estimated Tax
Amount” shall be equal to (i) the Management Committee’s estimate of the taxable income (if
any) of the Company for the portion of the fiscal year through the end of the relevant quarter
multiplied by (ii) the sum of (x) the highest federal corporate income tax rate in effect for the
relevant period plus (y) five percentage points, minus (iii) the total Estimated Tax Amounts for
prior quarters (if any) of the year. . .

) To the extent that the Management Committee determines that the
Company has cash in excess of its projected cash needs (taking into account cash needed for -
distributions pursuant to Section 6.4(a)), then the Management Committee shall make quarterly
distributions in excess of the Estimated Tax Amount to the Members in an aggregate amount
equal to at least 50% of the excess cash. In making this determination the Management
' Committee shall examine and consider cash flow projections, including, without limitation, such
items as earnings, taxes, capital expenditures and working capital requirements of the Company.

(©) Except as otherwise provided in Section 12.3, distributions shall be
- made only to the Members simultaneously in accordance with thelr respective Percentage Shares
at the time thereof.

(d)> The Company shall, to the extent required by applicable law
w1thhold taxes from distributions made to any Member; any taxes so withheld shaH be deemed to
have been distributed to such Member.

6.5  NoInterest: No Return of Capital. No interest shall be payable on the
Capital Contributions, or in respect of the Capital Accounts, of the Members. No Member shall

'be permitted to make an early withdrawal of any portion of the Capital Contributions made by it.

, 6.6  Payment of Fees and Expenses. Except as otherwise set forth herein, or in
any Related Party Agreement, (i) no Member shall be reimbursed by the Company for any of its

overhead or general or administrative expenses attributable to the Company and (ii) no salaries,
fees, commissions or other compensation shall be paid by the Company to any Member or to any
Affiliate of a Member for services rendered to the Company
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ARTICLE 7.
ccounti d ati

: 7.1  Fiscal Year. The books and records of the Company shall be kept on an

-accrual basis for tax return preparation purposes and kept on a GAAP basis for management
reporting and financial statement purposes. The fiscal year of the Company shall be a year
endmg September 30.

7.2  Maintenance of Books and Records. At all times during the continuance -
of the Company, the Officers shall keep or cause to be kept, at the chief executive office referred
to in Section 2.4, full and complete books of account. The books of account shall be maintained

in a manner that provides sufficient assurance that:

@ transactions of the Company are executed in accordance with the
general or specific authorization of the Management Committee consistent with the provisions of
this Agreement;

(b)  transactions of the Company are recorded in such form and manner
as will (i) permit preparation of federal, state and local income and franchise tax returns and
information returns in accordance with this Agreement and as required by law, (ii) permit
preparation of the Company’s financial statements in accordance with GAAP, and (iii) maintain
accountability for the Company’s assets; '

(c) access to assets is permitted only i m accordance with the general or
specific authorization of the Management Committee; and

(d)  the recorded accountability for assets is compared with the existing
assets at reasonable intervals and appropriate action is taken with respect to any difference.

7.3  Access to Books and Records. Except as otherwise set forth in Article 10-
hereof, each Member shall have the right, without limitation of its right under Section 18-305(a)
of the Act, at all reasonable times during usual business hours to (i) audit, examine and make .
" copies of the books and records of the Company, (ii) visit the facilities of the Company and
(iii) discuss the affairs of the Company with its officers, agents, customers and suppliers. Such
right may be exercised through any agent or employee of such Member designated by it or by
independent certified public accountants or counsel designated by such Member. Each Member
shall bear all expenses incurred in any examination made for such Member’s account.

7.4 Financial Statements; Tax Returns.

(a) Annua] Statements. As soon as practxcable but in any event no
later than 90 days after the end of each fiscal year of the Company, PSNC Member shall prepare
and deliver to each Committee Member and to the Sonat Member (i) an audited balance sheet of
the Company as at the end of such fiscal year, and audited statements of operations and cash flow
of the Company for such fiscal year, each prepared in accordance with GAAP and accompanied
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by the Accountants’ report thereon, (ii) a statement of each Member’s Capital Account as of the
end of such fiscal year and (iii) a statement of each Member’s capital account for GAAP
purposes as of the end of such fiscal year (which GAAP statement shall be certified in the
customary manner by the Accountants). In addition, as soon as practicable, but in any event no
later than 90 days after the end of each fiscal year, PSNC Member shall prepare and deliver to
each Committee Member and each Member a statement setting forth each Member’s share of the
Net Income or Net Loss for the preceding fiscal year and all other financial information
concerning the Company necessary in preparing such Member’s federal, state and local income
and franchise tax returns. :

(b)  Monthly Statements. As soon as practicable, but in any eventno =

later than 30 Business Days after the end of each fiscal month of the Company, PSNC Member:
shall prepare and deliver to each Committee Member unaudited statements of operations and
cash flow of the Company for such fiscal month and for the year to date, and an unaudited
balance sheet of the Company as of the end of such fiscal month, each prepared in accordance

with GAAP.

_ 7.5  Accountants. The Accountants shall be the accountmg firm that is. the
auditor of Sonat Member, currently Emnst & Young.

76  Taxation.

(a) The Members intend that the Company shall be treated as a
“partnership” for federal, state and local income and franchise tax purposes, and each Member

agrees to take all actions, including the execution of such amendments of this Agreement or other '

documents, as may reasonably be requested by the other Member to qualify for and receive such
treatment as a “partnership” for federal income tax purposes, it being understood and agreed that
in no event shall any Member be required to take any action pursuant to this Section 7.6(a) that, -
in such Member’s good faith judgment, involves any significant risk of materially adversely

affecting such Member or any of its Affiliates. In the event that Prop. Treas. Reg. § 301.7701-1,
2 and 3 are finalized, the Members agree in good faith to discuss modification of any provisions

of this Agreement that are no longer needed to assure characterization as a partnership.

(b)  All elections by the Company for federal, state and local income

and franchise tax purposes shall be determined in a manner that minimizes the taxable income of o

-the Company except as otherwise agreed by the Members. The Company shall make an election
under Section 754 of the Code. PSNC Member shall prepare and file or cause to be prepared and

filed all tax returns required to be filed by the Company, the cost of which shall be reimbursed by -

the Company. PSNC Member shall submit the federal, state and local income and franchise tax
returns to each other Member for its review at least 15 Business Days prior to the due date ’
(taking into account extensions) for filing such returns.

7.7  Tax Matters Partner. Each Member hereby agrees that PSNC Member
‘shall be the “Tax Matters Partner” of the Company within the meaning of Section 6231 (a) (7) of
the Code and shall act in a similar capacity under applicable state or local tax law. The Tax
Matters Partner shall be entitled to reimbursement from the Company.for all necessary and
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reasonable out-of-pocket expenses incurred in performing its duties as Tax Matters Partner. The
Tax Matters Partner shall consult with any other Member prior to agreeing to waive any statute -
of limitations or agreeing to any settlement if such waiver or settiement would bind such other
Member. The Tax Matters Partner shall take such action as may be reasonably necessary to -
constitute each other Member a “notice partner” as that term is defined in Section 6231 of the |
Code and shall keep each other Member fully informed as to any tax audits of the Company,
including permitting each other Member to participate in any conferences or meetings with any
taxing authority and in any subsequent administrative or judicial proceedings.

ARTICLE 8.
estricti e

8.1  General. The terms and conditions upon which each Member shall (or
shall not) be permitted to Transfer all or any part of its Membership Interest are set forth in this
Article 8 and in Article 9. Any such Transfer which is permitted by, and effected in accordance
with, this Agreement is referred to herein as a “Permitted Transfer”; and any Person who -
acquires a Member’s Membership Interest in a Permitted Transfer is referred to herein as a
“Permitted Transferee.” A Permitted Transfer will not dissolve the Company (this clause

constituting permission for the busmess of the Company to be continued within the meaning of
Section 18-801(4) of the Act).

8.2  Sopat Member. Except as otherwise expressly provided in Article 9,
Sonat Member may not Transfer all or any part of its Membership Interest to any Person or
Persons without the prior written consent of PSNC Member, which it may grant or withhold in
its sole discretion. :

8.3 PSNC Member. Except as otherwise expressly provided in Article 9,
+ PSNC Member may not Transfer all or any part of its Membership Interest to any Person or .
Persons without the prior written consent of Sonat Member, which it may grant or withhold in its .
sole discretion.

84  Other isio icable t itted

(@  Consequences of Permitted Transfer. Upon any Permitted

Transfer, the Permitted Transferee shall be admitted as a Member to the extent of, and having the .
same status as, the Membership Interest such Permitted Transferee has acquired; and for all
purposes of this Agreement shall be deemed a Member. Each of Sonat Member and PSNC
Member, in connection with any Permitted Transfer by it, shall be entitled to assign to its
Permitted Transferee any or all of its rights under this Agreement. :

(b) Agreement to be Bound. Notwithstanding anytbmg herein to the

contrary, it shall be a condition to any Permitted Transfer that the Permitted Transferee shall
have delivered to each non-transferor Member an agreement, in form and substance reasonably
satisfactory to such non-transferor Member, pursuant to which such Permitted Transferee shall
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agree to become a party to and be bound by this Agreement and such of the Related Party
Agreements as deemed appropriate by the non-transferor Member.

(©) tandin ligations. Upon any Permitted Transfer of a
Member’s entire Membership Interest, such Member shall cease to be a member in the Company
and, accordingly, shall cease to be responsible for the payment or performance of any of the
obligations or liabilities of a Member under this Agreement; provided, however, that
notwithstanding anything herein to the contrary, no Permitted Transfer shall relieve the transferor
Member of any of its obligations or liabilities under this Agreement ansmg prior to the
consummation of such Permitted Transfer.

(d)  Tax Consequences. Notwithstanding any'thing herein to the
contrary, it shall be a condition to any Permitted Transfer (other than a Permitted Transfer
pursuant to Article 9) that the Permitted Transferee shall indemnify and hold harmless the non-
transferring Member from and against any adverse tax consequences resultmg from a deemed
termination of the Company as a result of the Permitted Transfer.

85 Effect of Prohibited Transfers. No actual or purported Transfer of the
Membersth Interest (or any part thereof) of a Member, or of any other right or interest of a
Member under this Agreement, whether voluntary or involuntary, in violation of any prov1510n of
this Agreement shall be valid or effective. The transferor of any Membership Interest (or part
thereof) which is Transferred in violation of any provision of this Agreement, until such Transfer
or purported Transfer shall be rescinded, shall not be entitled to, and hereby specifically waives,
any right to receive Company distributions from and after the date of such Transfer or purported -
Transfer. Notwithstanding the foregoing, to the extent that a Member would have been entitled
to Company distributions but for the preceding provisions of this Section 8.5 (“Omitted
- Distributions”), if and when such Transfer or purported Transfer shall be rescinded, such
Member shall be entitled to receive all such Omitted Distributions (but rio interest shall be paid
thereon with respect to the period between the date such Omitted Distributions would have been
made but for this Section 8.5 and the date they are actually made).

ARTICLEYS.
uyout Provisio
9.1  Sonat Member’s Put Right.

(@  Ifon or prior to the fifth anniversary of the date of this Agreement, the
North Carolina Utility Commission (the “NCUC?”) either (i) asserts jurisdiction over the
Company and the assertion of such jurisdiction, in the reasonable good faith judgment of Sonat
Member, adversely impacts Sonat Member or the Company or (ii) takes any action that requires
or approves PSNC’s competing with the Company to a greater extent than is permitted on the
date of this Agreement, Sonat Member, at its option, exercisable on written notice to PSNC
Member (a “Put Notice™), shall have the right to require PSNC Member to purchase Sonat
Member’s Membership Interest on the terms set forth herein (the “Put Right”). The purchase
price of Sonat Member’s Membership Interest (the “Put Price”) shall equal the greater of (x) the
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Purchase Price plus $98,880 (the amount of cash contributed to the Company by Sonat Member
concurrently with the execution of the Original Agreement) plus the aggregate amount of any
additional Capital Contributions made by Sonat Member subsequent to the date hereof plus 50%
of the Company’s retained earnings (determined in accordance with GAAP) to the end of the
Company’s preceding fiscal year plus 50% of the earnings before taxes of the Company
(determined in accordance with GAAP) from the beginning of the current fiscal year through the
date of the Put Closing (as defined below) for the fiscal year in which the Put Closing occurs
minus the greater of (A) the aggregate amount-of distributions paid to Sonat Member pursuant to
Section 6.4(b) prior to the date of the assertion of such jurisdiction or (B) $82,400 for each full
month which has elapsed between the date of this Agreement and the date of the assertion of
such jurisdiction or change in the extent to which PSNC competes with the Company or (y) 75%
of the Fair Market Value of Sonat Member’s Membership Interest as determined pursuant to’
Section 9.1(c), provided, however, that in no event shall the Put Price exceed 125% of the
amount which would have been payable by PSNC Member pursuant to clause (x) hereof.

(d) In the event that Sonat Member exercises the Put Right, then
(subject to compliance by Sonat Member with the following sentence) PSNC Member shall be
obligated to purchase the Membership Interest of Sonat Member at a closing (the “Put Closing™)
to be held on the latest of (i) the last Business Day of the third full month following PSNC
Member’s receipt of the Put Notice (or such earlier date as the Members may agree in writing) or
(ii) three Business Days after (x) the Put Price has been determined or (y) such later date as may
be required to obtain all required governmental regulatory consents; provided, however, that
PSNC Member’s obligations to consummate such purchase shall be further subject to the
condition that no injunction or other court or regulatory order blocking such purchase shall be in
effect. At the Put Closing, Sonat Member shall provide PSNC Member with representations and
warranties comparable to those set forth in Section 2.3 of the Purchase and Sale Agreement
‘concerning PSNC Member’s title to its Membership Interest and the sale thereof to PSNC
Member. Such purchase shall be made subject to no post-closing indemnities, except with
respect to the representations and warranties referred to in the preceding sentence.
Notwithstanding the foregoing, Sonat Member may at any time prior to the consummation of the
Put Closing withdraw its Put Notice upon written notice to PSNC Member, whereupon such Put
Notice shall be null and void and of no further force and effect. ’

(©) In the event that the Put Right is exercised, as provided herein, the
Fair Market Value of Sonat Member’s Membership Interest shall be determined, as of the date of
the Put Notice, by an Investment Bank selected by mutual agreement of Sonat Member and-
PSNC Member. If Sonat Member and PSNC Member are unable to mutually agree on the
selection of an Investment Bank within 10 days of receipt by PSNC Member of the Put Notice,
then the Investment Bank will be selected by the American Arbitration Association. The
Members each shall be responsible for 50% of the costs or fees of the Investment Bank and the
American Arbitration Association,
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9.2 Buy-Sell Procedure.

(@  The procedures set forth in this Section 9.2 may be invoked by
either Member (i) at any time after the fifth anniversary of the date of this Agreement, or (ii) at
any time following the occurrence of any Change of Control of the other Member (the Member
invoking such procedures shall be referred to as the “Initiating Member”) by giving written
notice thereof (the “Buy-Sell Notice”) to the other Member (the “Responding Member™). In the
event that both Members desire to invoke the procedures set forth in this Section 9.2, the first
Member to deliver the Buy-Sell Notice shall be deemed to be the Initiating Member.

(b) - The Buy-Sell Notice shall set forth a cash price (the “Buy-Sell
Price”) at wh1ch at the option of the Responding Member, the Initiating Member shall either sell
its Membership Interest to the Responding Member (or the Responding Member’s designee) or
purchase (or cause a designee to purchase) the Responding Member’s Membership Interest. At
any time within 30 days after receipt of the Buy-Sell Notice (the “Answer Period™), the
Responding Member may give a written notice (the “Answer Notice”) to the Initiating Member
~ stating that the Responding Member elects either (i) to purchase the Initiating Member’s '
Membership Interest or (ii) to sell its Membership Interest to the Initiating Member, in either
case at the Buy—Sell Price. If the Responding Member fails to give an Answer Notice to the
Initiating Member within the Answer Period (or gives an Answer Notice which fails to state the .
Responding Member’s election to purchase or sell), the Initiating Member may at any time
within 30 days after the end of the Answer Period give a written notice (a “Further Notice™) to
the Responding Member stating that the Initiating Member elects either (i) to sell its Membership
Interest to the Responding Member or (ii) to purchase the Responding Member’s Membership
Interest, in either case at the Buy—Sell Price. If the Responding Member fails to give within the
Answer Period an Answer Notice that states the Responding Member’s election as provided
“above, and the Initiating Member fails to give within 30 days after the end of the Answer Period
a Further Notice that states the Initiating Member’s election as provided above, then on the
thirty-first day after the end of the Answer Period, the Buy-Sell Notice shall become null and
void and of no effect for any purpose. :

(©) A Member shall purchase the other Member’s Membership Interest
(the “Buying Member™), or sell its Membership Interest to the other Member (the “Selling
Member™), as the case may be, pursuant to the foregoing procedures at a closing (the “Buy-Sell
Closing”) to be held at a place and time which is reasonably specified by the Buying Member to
the Selling Member and on a date which is no later than (i) 20 days after the Answer Notice or
Further Notice, as the case may be, is given or (ii) such later date as may be required to obtain all
required governmental regulatory consents (or at such other place, time or date as the Members
shall agree); provided, however, that the obligation of each Member shall be subject to the
condition that no injunction or other court or regulatory order blocking such closing shall be in
effect. At the Buy-Sell Closing, (x) the Buying Member shall pay to the Selling Member an
amount of cash equal to the Buy-Sell Price and (y) the Selling Member shall provide the Buying
Member with representations and warranties comparable to those set forth in Section 2.3 of the
Purchase and Sale Agreement concerning the Selling Member’s title to its Membership Interest
and the sale thereof to the Buying Member. Such purchase and sale shall be made subject to no

W6-NY962450.282



23

post-closing indemnities, except with respect to the representations and warranties referred to in
the preceding sentence.
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(i)

(d)

In addition to the Buy-Sell Price, the following amounts shall be
payable by PSNC Member to Sonat Member:

in the event that PSNC Member is the Buying Member, and in the absence
of any “material change” (as defined in (e) below) in the compensation
payable by PSNC to the Company under the Agency Agreement:

(A)

(B)

if the Buy-Sell Closing occurs on or prior to the fifth anniversary
of the date of this Agreement, an additional amount (the “Fust
Agency Agreement Adjustment”) equal to:

(1

@

-1.66% of 33.6% of the Purchase Price (which is the portion

of the Purchase Price deemed attributable to the Agency
Agreement) times the number of full months elapsed
between the month in which the Buy-Sell Closing occurs

~ and the month in which the date of the fifth anmversary of -

this Agreement occurs plus

50% of the average annual compensation payable by PSNC -

to the Company pursuant to the Agency Agreement during

each of the three years prior to the Buy-Sell Closing (or, if

~ the Buy-Sell Closing occurs prior to the third anniversary

of the date of this Agreement, the average annual
compensation payable by PSNC to the Company pursuant
to the Agency Agreement during such shorter penod) or

if the Buy-Sell Closing occurs after the fifth anniversary of the date
of this Agreement, an additional amount (the “Second Agency
Agreement Adjustment”) equal to 50% of the average annual -
compensation payable by PSNC to the Company pursuant to the -
Agency Agreement during each of the three years prior to the Buy-
Sell Closing; or '

in the event that Sonat Member is the Buying Member and PSNC
exercises its right to terminate the Agency Agreement in accordance with

* its terms and in the absence of any “material change” (as defined below) in

the compensation payable by PSNC to the Company under the Agency

Agreement:

(A)

if the Buy-Sell Closing occurs on or prior to the fifth anniversary
of the date of this Agreement, an additional amount equal to the
First Agency Agreement Adjustment; or
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(B)  if the Buy-Sell Closing occurs after the fifth anniversary of the date
of this Agreement, an additional amount equal to the Second
Agency Agreement Adjustment;

Except as set forth in the proviso to this sentence, PSNC Member shall have the option of paying
the amount of the First Agency Agreement Adjustment or the Second Agency Agreement
Adjustment, as applicable either (i) in full on the date of the Buy-Sell Closing or (ii) in equal
monthly installments commencing with the first month after the month in which the Buy-Sell
Closing occurs and ending with the earlier of (A) the month in which the date of the termination
of the Agency Agreement would have occurred but for the exercise of either Member’s rights
under this Section 9.2 or (B) the month which is sixty (60) months after the month in which the
Buy-Sell Closing occurs (such period shall be referred to herein as the “Payment Period™);
provided, however, that notwithstanding anything set forth above, PSNC Member shall be
required to pay to Sonat Member in full on the date of the Buy-Sell Closing the portion of the
First Agency Agreement set forth in Section 9.2(d)(1)(A)(1). '

(e) For purposes of calculating the Agency Agreement Adjustment the
 parties agree that a “material change” shall have occurred in the compensation payable by PSNC
to the Company under the Agency Agreement if, in the most recent 12 month period
immediately preceding the Buy-Sell Closing, the Company experiences at least a 33% reduction
in the compensation payable by PSNC to the Company under the Agency Agreement from the
compensation payable by PSNC to the Company in the 12 month period preceding the most
“ recent 12 month period immediately preceding the Buy-Sell Closing. In the event that a
“material change” occurs, for purposes of calculating the First Agency Agreement Adjustment or
the Second Agency Agreement Adjustment, the compensation payable by PSNC to the Company
under the Agency Agreement during each of the two consecutive 12 month periods immediately
preceding the most recent 12 month period immediately preceding the Buy-Sell Closing shall be -
reduced by a percentage equal to the percentage of the actual decline in the compensation
- payable by PSNC to the Company under the Agency Agreement in the most recent 12 month
period immediately preceding the Buy-Sell Closing from the average compensation payable by
PSNC to the Company in each of the two immediately preceding 12 month periods. Upon the
mutual agreement of PSNC Member and Sonat Member, a “material change” may be deemed to.
have occurred, to be in the process of occurring or to be likely to occur under circumstances
other than those set forth above. In the event that PSNC Member and Sonat Member agree that
such other circumstances constitute a “material change”, the calculation of the First Agency
Agreement Adjustment or the Second Agency Agreement Adjustment, as applicable, set forth
above, may be adjusted in a manner agreed by Sonat Member and PSNC Member at such time.
Similarly, if PSNC Member and Sonat Member mutually agree that a “material change™ has to
have occurred during the Payment Period, the First Agency Agreement Adjustment or the
Second Agency Agreement Adjustment, as applicable, shall be further adjusted during the
remaining portion of the Payment Period to reflect the impact of the material change on a basis
proportional to the impact of the “material change” upon the revenue PSNC is entitled to retain
from secondary market transactions.
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ARTICLE 10.
nfidentiality; - etiti
10.1 dentia ati

(a) Generally. Each Member agrees that, exéept as expressly set forth

in this Section 10.1, (i) such Member shall, and shall cause its Affiliates and its and their officers,
committee members, directors, employees, attorneys, accountants, consultants, agents and
subcontractors (collectively, “Representatives™) to, keep confidential any and all information,
including, without limitation all trade secrets and other proprietary information (whether in oral
or written form), acquired prior to or after the execution of this Agreement from the other
Member, any of its Affiliates or any of its or their respective Representatives, and which relates
to the other Member, any of its Affiliates or any of their respective businesses (“Confidential

- Information”), and (ii) each Member shall not disclose, directly or indirectly, and shall cause its
respective Affiliates not to disclose, directly or indirectly, any Confidential Information to
anyone outside such Member or its Affiliates. Notwithstanding the foregoing, “Confidential
Information” shall not include any information disclosed to a Member (or to any other Person
referred to above) if such Member or any of its Affiliates can demonstrate that such information:

@) is or hereafter becomes generally available to the trade or
public other than by reason of any breach or default by such Member, any of its -
Affiliates or any Representative of the foregoing with respect to a confidentiality
obligation under this Agreement or any Related Party Agreement;

(ii)  was already known to such Member or such Affiliate or
Representative; '

(iiiy  is disclosed to such Member or suéh Affiliate or
Representative by a Third Party who has the right to disclose such information;

@iv)  is developed by or on behalf of such Member or any of its
Affiliates independently, without reliance on Confidential Information received -~
hereunder; '

(v)  based on the advice of counsel, is required to be disclosed =
in compliance with applicable legal requirements by a court, arbitrator or

~ Governmental Authority, including without limitation the NCUC, or by a listing
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agreement with, or any applicable rule of, any national securities exchange or the
National Association of Securities Dealers, Inc.; ‘

(vi)  based on such Member’s or such Affiliate’s good faith
judgment, is required to be disclosed in such Person’s (or any of its Affiliates’)
financial statements (including, without limitation, in the notes or schedules-
thereto) so that such financial statements comply with GAAP; or
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(vii)  is in good faith reasonably believed to be required to be -
disclosed in the ordinary course of the conduct of the Business.

Whenever any Member or any of its Affiliates becomes aware of any state of facts which would
or might result in disclosure of Confidential Information pursuant to subparagraph (v) above, it
shall, if possible, promptly notify the person making disclosure (the “Disclosing Person™) prior to -
any such disclosure so that the Disclosing Person may seek a protective order or other

appropriate remedy and/or waive compliance with the provisions of this Agreement. In any
event, if such Member or Affiliate is unable to notify promptly the Disclosing Person or if such -
protective order or other remedy is not obtained, or if the Disclosing Person waives compliance
with the provisions of this Agreement, such Member or Affiliate shall furnish only that portion
of the information which it is advised by counsel is legally required and shall exercise reasonable
efforts to obtain assurance that confidential treatment shall be accorded the Confidential
Information.

(b)  Use of Confidential Information. Each Member agrees that no
Confidential Information shall be used or exploited by any Member or any of its Affiliates or
Representatives for its or their respective benefit or the benefit of any other relationships with

customers of such Member and its Affiliates.

10.2 Non-Competition. In order to enable the Company to achieve maximum
efficiency in its marketing efforts, each Member covenants and agrees that during the term of the
Agreement it will not directly or indirectly (including, without limitation, through any of its
Affiliates) compete with the Company for any sales to industrial customers and municipalities
located in the states of Maryland, North Carolina, South Carolina (excluding the franchise area of
South Carolina Electric and Gas), Virginia and the District of Columbia with daily gas
requirements of between 35 MMBtu per day and 1000 MMBtu per day; provided, however, that
notwithstanding anything set forth in this Section 10.2, PSNC shall not be deemed to be in
violation of this Section 10.2 by engaging in any activity which it is authorized to engage in
pursuant to its Tariff as in effect as of the date of this Agreement.

Member of its put right pursuant to Section 9.1 hereof, (ii) the consummation of the Buy-Sell
Procedure pursuant to Section 9.2 in the case where Sonat Member is the Selling Member or

(iif) any dissolution of the Company which is not due to any act or omission on the part of PSNC
Member or any of its Affiliates, in each case which results in PSNC Member or any of its
Affiliates succeeding to the Company'’s interest in the Business (such entity shall be referred to
herein as the “PSNC Successor”), it will not directly or indirectly (including, without limitation,
through any of its Affiliates) compete with the PSNC Successor for any sales to industrial
customers and municipalities located in the states of Maryland, North Carolina, South Carolina
(excluding the franchise area of South Carolina Electric and Gas), Virginia and the District of :
Columbia with daily gas requirements of between 35 MMBtu per day and 1,000 MMBtu per day.
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10.4 Rights and Remedies Upon Breach. If any Member (either directly or by

virtue of the activities of any of its Affiliates or any of its or their respective Representatives)
breaches, or threatens to commit a breach of|, any of the provisions of Section 10. 1,10.2 or 10.3,
each other Member shall have the following rights and remedies, each of which rights and
remedies shall be independent of the others and severally enforceable, and each of which is in
addition to, and not in lieu of, any other rights and remedies available to such other Member
under law or in equity: '

@) the right and remedy to have Section 10.1, 10.2 or 10.3
specifically enforced by any court having jurisdiction, it being acknowledged and
.agreed that any such breach or threatened breach will cause irreparable injury to
each non-breaching Member, its Affiliate and/or the Company and that money‘
damages will not provide an adequate remedy to each non-breaching Member, lts
Affiliate and/or the Company; and

(if)  the right and remedy to require the breaching Member (or
its Affiliate, if applicable) to account for and pay over (or to cause to be accounted
for and paid over) to the Company, all compensation, profits, monies, accruals,
increments or other benefits derived or received by such Member, or any of its -
Affiliates or Representatives as the result of any transactions constituting a breach
of Section 10.1, 10.2 or 10.3. ’

thhing in this Section 10.4 shall be construed to limit the right of any Mémbér or any of its
Affiliates to collect money damages in the event of a breach of Section 10.1, 10.2 or 10.3.

105 Begsonab!en ess: Severability; Jurisdiction. -

(@) Reasonableness. Each Mernber acknowledges and agrees (on its
own behalf and on behalf of its Affiliates and its and their Representatives) that Sections 10.1,
10.2 and 10.3 are reasonable and valid in scope (geographical, temporal and otherwise) and in all
other respects and that it shall not raise (and shall not permit any of the foregoing Persons to
raise) any issue of reasonableness as a defense in any proceeding to enforce Section 10.1, 10.2 or
10.3.

®) Ss_mhuLtL_thlgpgndsnLCQ_\@m In the event that any court’

determines that Section 10. 1, 10.2 or 10.3, or any part thereof, is unenforceable against any
‘Person because of the duration or scope (geographic, temporal or-otherwise) of such provision, it
is the intention and agreement of the Members that sich court shall have the power to reduce the

duration or scope of such provision, as the casé may be, and, in its reduced form, such provision
-+ shall then be enforceable against such party. Notwithstanding and without limitation of the '

foregoing, in the event that any court shall refuse to enforce any part of Section 10.1, 10.2 or
10.3 against any Person, then the unenforceable portion shall be deemed eliminated from the -
provisions of this Agreement for the purpose of those proceedings to the extent necessary to
permit the remainder of Section 10.1, 10.2 or 10.3 to be enforced against such Person. If the
court holds Section 10.1, 10.2 or 10.3, or any part thereof, unenforceable against any Person
within any jurisdiction by reason of the breadth of such scope or otherwise, it is the intention and
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agreement of the Members that such determination not bar, or in any way affect, any right to the
relief provided in Section 10.3 (or any other relief to which any Person may be entitled) with
respect to any other jurisdiction. The agreements set forth in Section 10.1, 10.2 or 10.3, as they
relate to each jurisdiction, are for this purpose severable into diverse and independent covenants.

-10.6  Survival. The obligations of each Member under Section 10.1 shall
survive (i) any Transfer by a Member of its entire Membership Interest pursuant to Article 8 or 9
‘and (ii) any dissolution and winding-up of the Company pursuant to Article 12.

ARTICLE 11.
Exculpatigg and !gdgmmﬁcag'gg

11.1  Exculpation.

(a)  The Members hereby agree that no Member, and no Related
Person of such Member, shall be liable, responsible or accountable, in damages or otherwise, to
-any other Member or to the Company for any Losses resulting from or arising out of any act or
- omission performed or omitted by any of them acting in their respective capacities and in
connection with this Agreement; provided, however, that this Section 11.1(a) shall not apply to
- any Member or any of its Related Persons with respect to any such Losses resulting from or
arising out of (i) in the case of any Member, (x) any act or omission of such Member constituting
gross negligence, willful misconduct or bad faith, (y) any breach or inaccuracy in any material
respect of any of the representations and warranties of such Member set forth in Article 13, or
" (2) any breach by such Member or any of its Related Persons of any of the provisions set forth in
Articles 8, 9 and 10 and Sections 3.5, 3.6, 3.8, 3.9, 4.2, 12.1, 14.11, or (ii) in the case of any
Related Person, any act or omission of such Related Person constituting gross negligence, willful
misconduct or bad faith. The exculpation afforded to the Members and their respective Related
Persons pursuant to this Section 11.1(a) shall not be affected by a Member ceasing to be a
member in the Company, and this Section 11.1(a), as in effect at the time a Member ceases to be
'a member in the Company, shall continue to inure to the beneﬁt of, and may be raised by, it and
its current and past Related Persons.

_ ()  The Members hereby agree that any Person who at ariy time shall

be, or have been a Committee Member or Officer or a director, committee member, officer or
employee of a Member or any of its Affiliates shall not be liable, responsible or accountable, in
damages or otherwise, to the Members or to the Company for any Losses resulting from any act
or omission performed or omitted by any of them in such capacity and in connection with this
Agreement; provided, however, that this Section 11.1(b) shall not apply to any Committee

- Member or Officer or any director, committee member, officer or employee of a Member or any
* of its Affiliates with respect to any such Losses resulting from or arising out of any act or
omission of such Person constituting gross negligence, willful misconduct or bad faith. The
exculpation afforded to Committee Member and Officers pursuant to this Section 11.1(b) shall
not be affected by such Person ceasing to be a Committee Member or Officer or a director,
committee member, officer or employee of a Member or any of its Affiliates, and this
Section 11.1(b) as in effect at the time a Person ceases to be a Committee Member or Officer or a
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director, committee member, officer or employee of a Member or any of its Affiliates shall
continue to inure to the benefit of, and may be raised by, such Person.

11.2 Indemnification.

(a) The Members hereby agree that the Company shall, to the fullest
- extent permitted by applicable law, indemnify and hold harmless each Member and each of its

" Related Persons from and against any and all Losses that may be incurred by it in connection
with or by reason of (i) any action, suit or proceeding in which such Member or such Related
Person may be involved, or threatened to be involved, asserting that such Member or such
Related Person is liable for obligations of the Company and/or (ii) without limiting the foregoing
clause (i), to the extent such actual or threatened action, suit or proceeding is based upon acts or
‘omissions, or alleged acts or omissions, of the Company and/or, in the case of a Member, such
Member as a member in the Company; provided, however, that (x) this Section 11.2 shall not
apply to any Member or any of its Related Persons with respect to any Losses resulting from or
. arising out of any act or omission of such Person of the nature described in the provisions set
forth in Section 11.1(a)(i) or (ii) above (as applicable) and (y) the Company’s obligation to any
Related Person under this Section 11.2(a) shall be conditioned upon such Person (or the
. appropriate Member on his behalf) complying with the procedures set forth in Section 11.3.

. (b)  The Members hereby agree that the Company shall, to the fullest
‘extent provided by applicable law, indemnify and hold harmless each Person who is or was a
director, committee member, officer or employee of such Member or any of its Affiliates,

~including, without limitation those Persons who at any time on or after the date of this

- Agreement shall be, or have been a Committee Member or Officer from and against any and all
Losses that may be incurred by each such Person in connection with or by reason of any action,
suit or proceedxng in which such Person may be involved, or threatened to be involved, by reason
of his status (or former status) as or his acts (other than his alleged errors and omissions) asa
Committee Member or Officer, or as a director, committee member, officer or employee of such
Member or any of its Affiliates; provided, however, that (i) this Section 11.2(b) shall not apply to
any Losses resulting from any act or omission of any such Person constituting willful
misconduct, gross negligence or bad faith and (ii) the obligation of the Company to any such
Person under this Section 11.2(b) shall be conditioned upon such Person complymg with the

“procedures set forth in Section 11. 3

: (c) The Mernbers hereby agree that each Member shall, to the fullest
extent pernntted by applicable law, indemnify and hold harmless each Perscn who is or was a
-director, committee member, officer or employee of such Member or any of its Affiliates,.
including, without limitation, those Persons who at any time on or after the date of this
Agreement shall be or have been a Committee Member or Officer, from and against any and all
Losses that may be incurred by each such Person in connection with or by reason of any action,
suit or proceeding in which such Person may be involved, or threatened to be involved, by reason
of any of his actual or alleged errors or omissions as a Committee Member or Officer, or as a
director, committee member, officer or employee of such Member or any of its Affiliates;
provided, however, that (i) this Section 11.2(c) shall not apply to any Losses resulting from any

-
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act or omission of any such Person constituting willful misconduct, gross negligence or bad faith
and (ii) the obligation of a Member to any such Person under this Section 11.2(c) shall be
conditioned upon such Person complying with the procedures set forth in Section 11.3.

11.3  Indemnification Procedures. Promptly after receipt by any Person (an
“Indemmﬁed Person™) of written notice of the commencement or threatened commencement of
any action, suit or proceeding in respect of which such Person will or may be entitled to seek
~ indemnification under Section 11.2 of this Agreement, the Indemnified Person shall notify the
Person that is or may be obligated to provide such indemnification (the “Indemnifying Person™)
thereof in writing.. No failure to so notify the Indemnifying Person shall relieve the
Indemnifying Person from the obligation to indemnify the Indemnified Person except to the
extent that the Indemnifying Person shall have been actually prejudiced by such failure. The. -
Indemnifying Person shall be entitled to assume the defense of such actual or threatened action,
suit or proceeding, provided that, within 30 days of such written notice, the Indemnifying Person
acknowledges responsibility therefor and notifies the Indemnified Person in writing of its
election to so assume full control. In the event that the Indemnifying Person does not so assume
full control, then the Indemnified Party may defend such action, suit or proceeding in such
manner as it may deem appropriate at the reasonable cost and expense of the Indemnifying
Person, and the Indemnifying Person shall promptly reimburse the Indemnified Person therefor.
Such costs and expenses (including, without limitation, reasonable legal fees and expenses) shall,
from time to time, be advanced by the Indemnifying Person prior to the final disposition of the
relevant actual or threatened action, suit or proceeding upon receipt by the Indemnifying Person
of an undertaking by or on behalf of the Indemnified Party to repay such amount if it shall be
determined that the Indemnified Person is not entitled to be indemnified pursuantto
Section 11.2. In any event, the Indemnifying Person shall not be required to indemnify any
Indemnified Person for any amount paid or payable by such Indemnified Person in the settlement
of any actual or threatened action, suit or proceeding agreed to without the written consent of the

*'Indemnifying Person (which consent shall not be unreasonably withheld or delayed). Any

‘ amounts payable to, or for, an Indemnified Person pursuant to Section 11.2(a) or (b) are
recoverable only out of the assets of the Company and not from any of the Members.

11.4 Su .bggg ation. In the event that any Indemnifying Person shall be obligated
to indemnify any Indemmﬁed Person pursuant to this Article 11, the Indemnifying Person shall,

o _upon payment of such indemnity in full, be subrogated to all nghts of the Indemnified Person
~ - with respect to the claxms to Wthh such mdermnﬁcahon relates.

11 5 Survival. The agreements contained in thlS Article 11 shall survive (i) any
Transfer by a Member of its entire Membership Interest pursuant to Article 8 or 9 and (ii) any
~ dissolution and winding-up of the Company pursuant to Article 12, and are in addition to, and
not in lieu of] the rights and remedies available to any Indemmﬁed Person-against any

Indemmfymg Person under law or in equity.
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ARTICLE 12.
Dissolution
12.1  Agreement Not to Resign. Each Member agrees that it shall not resign

from the Company, except (i) in connection with a Permitted Transfer made in accordance with
the applicable provisions of Article 8 or pursuant to the sale of a Member’s Membership Interest
pursuant to Article 9 or (ii) with the prior written consent of each other Member. Except as may
otherwise be expressly provided in this Agreement, a Member shall not be entitled to receive any
~ payment pursuant to Section 18-604 of the Act.

122 Dissolution. A dissolution of the Company shall take place upon the first
“to occur of the following:

(i) Requisite Approval to dissolve the Company;

(ii)  the sale (directly and/or indirectly through sales of the stock
or assets of Subsidiaries of the Company, if any) with Requisite Approval of the
Business and the Company (as conducted and held by the Company and its
Subsidiaries, if any, considered as a whole) as an entirety or substantially as an
entirety; |

(111) the death, retirement, expulsion, “event of bankruptcy” (as
- deﬁned in Section 18-304 of the Act), resignation (other than a Permitted Transfer
made in accordance with the applicable provisions of Article 8, a sale of a
Member’s Membership Interest pursuant to Article 9 or a resignation from the
Company with the prior written consent of each other Member) or dissolution of a
 Member, or the occurrence of any other event which terminates the continued
‘membership of a Member unless all of the remaining Members consent within 90
~ days followmo the occurrence of such event to continue the Company; or

‘ (iv)  the entry of a decree of judicial dissolution under Section
18-802 of the Act R _

123 ﬂmgi_mg_llp_ﬂm_g_dm If a dissolution of the Company pursuant to

~ Section 12. 2 occurs, then, subject to the exercise by the Members of any rights they might have

“under this Agreement or the Act, the Management Committee shall proceed as promptly as
~ practicable to wind up the affairs of the Company in an orderly and businesslike manner and
distribute the assets thereof within the time required by Treasury Regulation Section 1.704-
1(b)(2)(i)(b)(2) if applicable. A final accounting shall be made by the Management Committee.
The Accountants shall review the final accounting and shall render their report with respect
thereto. As part of the winding up of the affairs of the Company, the following steps will be
taken in the followmg order:

 (a) The assets of the Company shall be sold (and the Capital Accounts
of each Member adjusted in accordance with Section 6.1 to take into account the effect or gain or
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loss from such sales on Net Income or Net Loss) except to the extent that the Management
Committee determines that some or all of the assets of the Company shall be retained by the
Company for distribution to the Members as hereinafter provided. The Capital Account for each
Member shall be adjusted in accordance with Section 6.1 as if the Company sold such retained

- assets for their Agreed Values and any gain or loss from such sales were reflected in Net Income
or Net Loss. Any asset retained for distribution in accordance herewith shall be distributed at its

Agreed Value (net of liabilities that the distributee Member is considered to assume or take

. subject to under Section 752 of the Code). :

(b) Distributions of the assets of the Company after a dissolution of
the Company shall be conducted as follows:

@) all of the Company’s debts, liabilities and obligations
(including those arising under this Agreement and the Related Party Agreements,
but excluding any other debts, liabilities and obligations to any Member), shall be
paid in full or otherwise provided for, or a reserve therefor (or for any contingent ‘
or unforeseen liabilities or obligations, as deterrmned by the Management
Comxmttee) shall be set aside;

S (i)  next, any debts, liabilities and obligations of the Company
. to the Members shall be paid in full or otherwise provided for, or a reserve
therefor shall be set aside;

A (iii)  next, the assets shall be distributed to the Members in
‘proportion to their respective positive Capital Accounts as adjusted herein until
such Capital Accounts equal zero; and

- (iv)  next, the balance of the assets, if any, shall be d1smbuted to
the Members in accordance with thexr respectlve Percentage Shares.

: (c) Except as provided by law or as expressly provided in this
Agreement, each Member shall look solely to the assets of the Company for the return of its

- Capital Contribution or Capital Account. If the assets remaining after the payment or discharge

of the debts and liabilities of the Company is insufficient to return Capital Contribution or

. Capltal Account of any Member, such Member shall have no recourse agamst any other Member.‘

12 4 Purchase of Assets Upgg Wmdmg Llp If any Company assets are sold in

-connectlon with the winding-up of the Company, any Member shall have the right to bid on and,
if such bid is accepted purchase such assets at any sale.

125 Smxal Dlssolutlon of the Company for any reason shall not release
elther Member from any liability which at the time of dissolution had already accrued to the
other Member or any Affiliate thereof or which thereafter may accrue in respect of any act or
omission prior to completion of the winding-up process. This Section 12.5 shall survive the
dissolution and winding-up of the Company.
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12.6  Termination of the Company. On completion of the distribution of

Company assets as provided in this Agreement, the Company shall be terminated and the
Management Committee (or such other Person or Persons as the Act may require or permit) shall
cause the cancellation of the Certificate and any filings made as provided in Section 4.1 and shall
take such other actions as may be necessary to terminate the Company.

ARTICLE 13.
epresentati W 1
213.1 &m@@m&i&@gﬁe_& In order to induce each other to enter

into this Agreement and to perform its obligations hereunder, each of Sonat Member and PSNC
‘Member hereby represents and warrants to the other as of the date hereof (and any Permitted
Transferee shall be deemed to represent and warrant to each other Member as of the date on
which such Permitted Transferee shall become a Member) that:

» ' (a) It is a corporation (in the case of PSNC Member) or a limited
partnership (in the case of Sonat Member) duly organized, validly existing and in good standing
under the laws of its state of organization and it has all corporate or partnership power as the case
may be and authority necessary to carry on its business as it is now being conducted, to enter mto
this Agreement and to perform its obligations hereunder.

by Al corporate or partnership and other proceedings required to be

. taken by or on behalf of such Member to authorize it to enter into and carry out this Agreement

" have been duly taken, and this Agreement has been duly executed and delivered by, and
constitutes a legal, valid and binding obligation of, such Member, enforceable against such
- Member in accordance with its terms, except (i) as such enforceability may be limited by
bankruptcy, insolvency, or other similar laws affecting the enforcement of creditors’ rights
generally and (ii) to the extent that equitable remedies, such as injunctive relief or specific
performance, are within the discretion of courts of competent Junsdlctlon

(©) The execution and delivery of this Agreement, the performance by
 such Member of its terms, and the consummation of the transactions contemplated hereby, will
not result in any violation of, or default or loss of a benefit under, or permit the acceleration of
any obligation under, (i) the certificate of incorporation or by-laws or partnership agreement, as
applicable (or comparable instruments with different names) of such Member, (ii) any contract, -
agreement or commitment of such Member, or (iii) any permit, concession, grant, franchise,
license, judgment, order, decree, statute, law, ordinance, rule or regulation applicable to such
Member or to its properties, other than such conflicts, violations, defaults or losses which do not
and will not, individually or in the aggregate, have a material adverse effect on the business or
financial condition of such Member or the ability of such Member to perform its obligations
hereunder

@ No consent, approval, order or authorization of, or registration,
. declaration or filing with, any Governmental Authority remains to be obtained or made in
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connection with the execution and delivery of this Agreement by such Member or the
consummation by such Member of the transactions contemplated hereby.

()  No litigation, claim, proceeding or investigation of any nature is
pending or, to such Member’s knowledge, threatened against or affecting it that would materially
interfere with its ability fully to perform its obligations under this Agreement. As used in this
Article 13, a litigation claim, proceeding or investigation shall be “threatened” if a specific
potential claimant has overtly manifested to such Member an awareness of and present intention
to assert or commence such litigation, claim, prqceedmg or investigation on the basis of specified
facts and theories. :

(f)  All negotiations relative to this Agreement and the transactions
contemplated hereby have been carried on by such Member or its Affiliates directly with the
‘other Member or Affiliates thereof and without the intervention of any Person who, either as a
result of any act of such Member or otherwise to the knowledge of such Member, has or will
. have a valid claim against any of the Members or their Affiliates for a finder’s fee, brokerage

. ‘commission or other like payment with respect to this Agreement or such transactions.

- 13.2 Additional Matters.

‘ (a) In order to induce PSNC Member to enter into this Agreement and
to perform its obligations hereunder, Sonat Member hereby represents and warrants to PSNC
Member as of the date hereof that (1) it is a Subsidiary of Sonat Inc., a Delaware corporation and
(ii) it is not a “public utility holding company” within the meaning of PUHCA and the

" consummation of the transactions contemplated hereby will not cause PSNC, PSNC Member or
the Cornpany to become subject to PUHCA

~ (b)  Inorder to induce Sonat Member to enter into this Agreement and
to perform its obligations hereunder, PSNC Member hereby represents and warrants to Sonat
Mernber as of the date hereof that (i) it is a Wholly-Owned Subsidiary of PSNC, and (ii) it is not
“public utility holding company” within the meaning of PUHCA and the consummation of the
. transactlons contemplated hereby will not cause Sonat Inc., Sonat Marketing, Sonat Member or
' the Company to become subject to PUHCA. :

13.3  Survival. The representatlons and warrantles contained in this Agreement
-shall survive this Agreement and any investigation made by or on behalf of any of the parties
- hereto at any time with respect thereto.

| ARTICLE 14.

_ 141  Waive ights of Partition and Dissolution. Each of the Members

" hereby waives all rights it may have at any time to maintain any action for division or sale of the
Company Property as now or hereafter permitted under any applicable statutes or other laws.
Each of the Members hereby waives and renounces its rights to seek a court decree of dissolution
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or to seek the appointment of a court receiver for the Company as now or hereafter permitted
under any applicable statutes or other laws. Subject to mandatory provisions of law and to
circumstances involving a breach of this Agreement, each of the Members covenants that it will
not (except_With the consent of the Management Committee) file a bill for Company accounting.

14.2 Entire Agrgement, Construction. This Agreement, together with the
Annex, Schedules and Exhibits hereto (and any other agreements expressly contemnplated hereby

or thereby) and the matters referred to herein and therein, constitute the entire agreement and
understanding, and supersede all other prior agreements and understandings, both written and
oral, between the Members or their Affiliates or any of them with respect to the subject matter
hereof. In construing this Agreement, no Member shall have any term or provision construed
against it solely by reason of it havmg drafted the same.

143  Goveming Law; Jugsgg ction. This Agreement shall be govemed by and
~ construed in accordance with the laws of the State of Delaware (other than its rules of conflicts of -

laws), and specifically the Company shall be subject to provisions of the Act except to the extent -
modified by the provisions hereof to the extent permitted by the Act. Each party expressly
~ consents to the non-exclusive jurisdiction of the state courts located in the State of Delaware in
all disputes arising under or related to this Agreement, the Related Party Agreements and the
transactions contemplated hereby and thereby and expressly waives its right to assert-as a defense
in any such action, suit or proceeding that such party is not subject thereto or that such action suit
or proceeding may not be brought or is not maintainable in such courts, that the suit, actionor
proceeding is brought in an inconvenient forum or that the venue of the suit, action or proceeding ~ -
is improper. Service of process on any party in any action arising under or related to this .
Agreement, the Related Party Agreements and the transactions contemplated hereby and thereby
shall be effective if delivered or sent to such party in accordance with the provisions of Section
14.7

. 144 Third Party Beneficiaries. Except as otherwise provided in Sections 11.1
and 11.2, and except for Indemnified Persons in accordance with Article 11, (i) this Agreement is
for the benefit solely of, and shall inure solely to the benefit of, each of the Members and (i) this
Agreement is not enforceable by any Person (including without limitation the Company orany
““creditor of the Company or of any Member) other than the Members.

14.5 Expenses. Each of the Members agrees to pay one-half of all legal fees

- incurred in connection with the preparation, negotiation and execution of this Agreement and the
Related Party Agreements and the consummation of the transactions contemplated hereby and
thereby. Each Member shall pay all other fees, including without limitation, all accounting fees,
and fees to consultants and advisers, incurred by it, including any brokers’ or investment banking
fees relating to this Agreement, the Related Party Agreements and the consummation of the
transactions contemplated hereby and thereby and shall indemnify and hold the Company and the
_ other Member free and harmless from any of such expenses and fees.

14.6  Waivers and Amendments. This Agreement may be amended, or modified
and the terms hereof may be waived, only by a written instrument signed by all Members, or, in
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the case of a waiver, by the Member waiving compliance. Except where a specific period for
action or inaction is provided herein, no failure on the part of any Member to exercise, and no
delay on the part of a Member in exercising, any right, power or privilege hereunder shall operate
as a waiver thereof} nor shall any waiver on the part of a Member of any such right, power or
privilege, or any single or partial exercise of any such right, power or privilege, preclude any
other or further exercise thereof or the exercise of any other right, power or privilege.

‘ 14.7 Notices. All notices, requests, demands, and other communications
required or permitted to be given or delivered under or by reason of the provisions of this

“ Agreement shall be in writing and shall be given by certified or registered mail, postage prepaid,
or, delivered by hand or by nationally recognized air courier service, or by facsimile transmission .
directed to the address or facsimile transmission number of such Person set forth below:

If to the Company, to:

Sonat Public Service Company L.L.C.
c/0 PSNC Member at the
address below.

~ Ifto Sonat Member:

Sonat Marketing Company L.P.,
Four Greenway Plaza
Houston, Texas 77046
or '
P.O.Box 1513
‘Houston, Texas 77252-1513
~Attention: Paul Koonce, Senior Vice President
Telecopier Number: (713) 840-4999 '
* Telephone Number: (713) 840-4977

Ifto PSNC Member:

- PSNC Production Corporation
400 Cox Road
P.O. Box 1398 :
Gastonia, North Carolina 28053-0698
Attention: Frank Yoho, Vice President
Telecopier Number: (704) 834-6551
Telephone Number (704) 834-6505

Any such notice shall become effective only when received by the addressee, prov1ded that any

. notice or communication that is received other than during regular business hours of the recipient -
shall be deemed to have been given at the opening of business on the next Business Day of the
recipient. From time to time any Member may designate a new address or telecopy number for
purposes of notice hereunder by notice to such effect to each other Member.

W6-NY962490.282
Vi4 '



37

14.8 . Counterparts. This Agreement may be executed in any number of

o counterparts each of which shall be an ongmal and all of which shall together constitute one and

the same mstrument

14. 9 Successors and Assigns. Except as otherwise specifically prov1ded in this
Agreement, this Agreement shall be binding upon and inure to the benefit of the Members and

their respective successors and assigns.

14.10 Captions; Section References. Paragraph titles or captions contained in

this Agreement are inserted only as a matter of convenience and for reference and in no way
define, limit, extend or describe the scope of this Agreement or the intent of any provisions
hereof. All Section and paragraph references contained herein shall refer to this Agreement

unless othemse specified.

14.11 Iigfgm_rsmp Nothing contained herein shall be deemed to create any
relationship or partnership, joint venture or agency, nor shall any similar relationship be deemed
to exist by virtue of this Agreement among Sonat Member or any of its Affiliates and PSNC
Member or any of its Affiliates. '

IN WITNESS WHEREOF, each of the Members has caused this Agreemeﬁt to be
executed by its respective officer thereunto duly authorized as of the date first above written.

SONAT MARKETING COMPANY L.P.

By: Sonat Marketing Company

By:

Name: /(ichard IS . Safrs
Title: “President

PSNC PRODUCTION CORPORATION

-

(/1 »
Name: Chales §. o5/l T3 //-
Title: Py dert

By:
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Annex I
Certain Definitions

1. As used in the Agreement (as defined below) the following terms have the
followmg meanings (terms defined in the singular to include the plural and vice versa and
references in this Annex I to Sections constitute references to Sections of the Agreement unless
otherwise expressly indicated):

, “Accountants” shall mean the independent certified public accountants of the
Company. o

“Act” shall mean the Delaware Limited Liability Company Act, and any
successor statute, as amended from time to time. References to Sections of the Act shall be
deemed to refer to the named Section or any successor provision.

“Adjusted Capital Account” of a Member, as of the end of any fiscal year of the

Company, means the Capital Account maintained for such Member, as of the end of such fiscal
year, (a) increased by any amounts that such Member is treated as obligated to restore pursuant to
Treasury Regulation Section 1.704-1(b)(2)(ii)(c) (or is deemed obligated to restore pursuant to
Treasury Regulation Sections 1.704-2(g) and 1.704-2(1)(5)) and (b) decreased by (i) the amount
of all losses and deductions that, as of the end of such fiscal year, are reasonably expected to be
allocated to such Member in subsequent years under Section 704(e)(2) and 706(d) of the Code
- and Treasury Regulation Section 1.751-1(b)(2)(ii), and (ii) the amount of all distributions that, as
of the end of such fiscal year, are reasonably expected to be made to such Member in subsequent
. years in accordance with the terms of this Agreement or otherwise to the extent they exceed
offsetting increases to such Member’s Capital Account that are reasonably expected to occur
- during (or prior to) the year in which such distributions are reasonably expected to be made
* (other than increases as a result of a minimum gain chargeback pursuant to Section 6.2(d) or (g)).

. The foregoing definition of Adjusted Capital Account is intended to comply with the provisions
of Treasury Regulatlon Section 1.704-1(b)(2)(ii)(d) and shall be interpreted con51stent1y
" therewith.

“Affiliate” shall mean, with respect to any specified Person, any othér Person who
or which, directly or indirectly through one or more intermediaries, Controls, is Controlled by or
 is under common Control with such specified Person. Notwithstanding the foregoing, (i) neither
the Company nor any Person Controlled by the Company shall be deemed to be an “Affiliate” of
any Member or of any Affiliate of a Member, and (ii) no Member or any Affiliate thereof shall
" be deemed to be an “Affiliate” of any other Member or any Affiliate thereof by virtue of its

~ Membership Interest

. Ag;eeg Value” shall be (i) with respect to all property hereafter transferred to the
Company as a Capital Contribution (other than PSNC Member’s Capital Contribution pursuant
to Section 2.3(a)), the Fair Market Value of the property on the date that it is contributed to the
Company as determined by the Management Committee, (ii) with respect to PSNC Member’s
Capital Contribution pursuant to Section 2.3(a), $9,789,120, (iii) with respect to all property
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distributed by the Company to a Member, the Fair Market Value of the property on the date of
distribution as determined by the Management Committee, and (iv) with respect to the
revaluation of Company Property in accordance with the last sentence of Section 6.1(a) of the
Agreement, the Fair Market Value of such Company Property at the time of the event requiring
. such revaluation as determined by the Management Committee.

“Agreement” shall mean the Amended and Restated Limited Liability Company
Agreement dated as of December 1, 1996 between the Members, as it may from time to time be
- amended or modified in writing.

- “Annua] Budget” shall mean, for any fiscal year of the Company, the budget and
pro;ected cash flow statement for the Company for such fiscal year, as approved by the
~ Management Com:mttee

“Business” shall mean (i) the business of developmg and expanding marketing

opportumtxes to industrial custoners and municipalities located in the states of Maryland, North
- Carolina, South Carolina (excluding the franchise area of South Carolina Electric & Gas),
~ Virginia and the District of Columbia with daily gas requirements of between 35 MMBtu per day

‘and 1,000 MMBtu per day, (ii) as agent for PSNC for the business of developing and expanding
the market for released capacity, to maximize utilization of PSNC’s excess capacity to the
benefit of its rate payers, (iii) the ownership and operation of the Company Property acquired in
- connection with the foregoing, and (iv) such other business as may be conducted by the
Company from time to time.

_ B_mmggx” shall mean any day except a Saturday, Sunday or other day on
Wthh commercial banks in New York, New York, are authorized by law to close.

: : “Capital Account” shall mean the capital account of a Member in the Company,
| calculated as set forth in Section 6.1(a).

, g‘_amg_Qo_nmm_Qn_D_Jg” shall mean any date on which Capital Contributions
~ are required to be made pursuant to the Agreement (which date shall be the last Business Day of -

. amonth).

“Capital Contributions” shall mean the contributions made by each Member to the

. capital of the Company pursuant to Sectlons 2.3(a) and (b) and 5.1.

“ng_e_qﬁg_mg'gl” of a Member shall be deemed to have occurred if and when:

- o (w)  there shall be consummated either (i) any consolidation or merger
of such Member’s Parent in which such Member’s Parent is not the continuing or surviving
corporation or pursuant to which shares of the common stock of such Member’s Parent are
converted into cash, securities or other property, other than a merger of such Member’s Parent in
which each holder of the common stock of such Member’s Parent immediately prior to the
merger has upon consummation of the merger the same proportionate ownership of common
stock of the surviving corporation as such holder had of the common stock of such Member’s
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Parent immediately prior to the merger, or (ii) any sale, lease, exchange or other transfer (in one
transaction or a series of transactions contemplated or arranged by any party as a single plan) of
- all or substantially all of the assets of such Member’s Parent;

(x)  the shareholders of such Member’s Parent shall approve any plan
or proposal for the liquidation or dissolution of such Member’s Parent;

(y)  any person (as such term is used in Sections 13(d) and 14(d)(2) of
the Securities Exchange Act of 1934, as amended (the “Exchange Act™)), other than any trustee
under any employee benefit plan of such Member’s Parent or any of its Subsidiaries, and persons
(as such term is so used) who are then affiliates (as defined in Rule 12b-2 under the Exchange
Act) of such person, or any one of them, shall after the date hereof become the beneficial owner
or owners (as defined in Rules 13d-3 and 13d-5 under the Exchange Act), directly or indirectly, =
of securities of such Member’s Parent representing in the aggregate 20% or more of the voting
power of all then outstanding securities of such Member’s Parent having the right under ordinary
circumstances to vote in an election of the Board of Directors of such Member’s Parent (without.
limitation, any securities of such Member’s Parent having such voting power that any such
person has the right to acquire pursuant to any agreement, or upon exercise of conversion rights,
warrants or ’options, or otherwise, shall be deemed beneficially owned by such person); or

(2) during any period of 13 consecutive months, individuals who at the
beginning of such period constitute the entire Board of Directors of such Member’s Parent and
any new directors whose election by the Board of Directors of such Member’s Parent, or whose
‘nomination for election by the shareholders of such Member’s Parent’s, shall have been
approved by a vote of at least two-thirds (2/3) of the directors then still in office who either were
directors at the beginning of the period or whose election or nomination for election shall
. previously have been so approved shall cease for any reason to constxmte a majority of the
members of the Board of Dlrectors of such Member’s Parent

v “Code” shall mean the Internal Revenue Code of 1986, as amended from time to
time. '

: “Company Minimum Gain” means, with respect to each Nonrecourse Llablhty of-
: the Company, the amount of gain (of whatever character) that would be realized by the Company

" if it disposed of the Company Property subject to such liability in a taxable transaction in full
satisfaction of such liability (and for no other consideration), and by then aggregating the
amounts so computed. It is further understood that Company Minimum Gain shall be
 determined in a manner consistent with the rules of Treasury Regulation Section 1.704-2(d),
including without limitation the requirement that if the book value of property (as determined for
purposes of computing Net Income and Net Loss) subject to one or more Nonrecourse Liabilities
differs from its adjusted tax basis, Company Minimum Gain shall be determined with reference
to such book value. '

“ngpglltmnm” shall mean all property, whether real or personal, tangible or
intangible, owned by the Company.
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“Control” shall mean, as to any Person, the power to direct or cause the direction
of the management and policies of such Person, whether through the ownership of voting
securities, by contract or otherwise. The term “Controlled” shall have a correlative meaning.

“Dollar” or “$” shall mean lawful currency of the United States of America.

‘ “Economic Risk 'gﬁ [ oss” with respect to any liability of the Company means the
economic risk of loss borne by a Member with respect to such liability as determined under -
Treasury Regulation Section 1.752-2 (without regard to whether that Section otherwise would

apply to such Iiability)

“Eair Market Value” shall mean, as to the Company or other property, the price at
‘which a w1111ng seller would sell and a willing buyer would buy such property having full
knowledge of the facts, in an arm’s-length transaction without time constramts and without

bemg under any compulsion to buy or sell.

| “GAAP” shall mean generally accepted accounting principles (as such principles ,
are applied in the United States as of the date of the financial statement or other document with.
respect to which the term is used).

: “Governmental Authority” shall mean any federal state, municipal or other
: governmental department, commission, board, bureau, agency or instrumentality.

!gdeb;edness for Borrowed Money” shall mean (i) obhganons for borrowed

money (whether secured or unsecured), (ii) obligations representmg the deferred purchase price
of property or services other than accounts payable arising in the ordinary course of business,
(iii). obligations in respect of operating or capital leases entered into other than in the ordinary
‘course of business, whether or not such obligations would be required to be shown as a liability

- on a balance sheet under GAAP, and (iv) any guarantee or other obligations having the economic .

- effect of a guarantee in respect of any obligations referred to in clauses (i), (ii) or (iii).

- “Investment Bank” shall mean a nationally recognized investment bank or
Vcomparable financial institution or division or subSIdlary thereof engaged in the investment
banking business.

‘LQ§§ s” shall mean all losses, liabilities (joint or several) and damages and all
costs and ¢ expenses (including all reasonable attorneys’ fees and all costs of investigation,
htlgatlon, settlement, judgment, interest and penaltles)

: : “Member” shall mean each Person that is a member of the Company as it may be
constltuted from time to time, initially Sonat Member and PSNC Member.

: “Member Nonrecourse Debt” means any Nonrecourse Debt of the Company for B
which any Member bears the Economic Risk of Loss.
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- “Membership Interest” shall mean a Member’s ownership interest in the
Company, including without limitation its Percentage Share and its Capital Account.

“Minimum Gain Attributable” to a Member Nonrecourse Debt, with respect to
any Member Nonrecourse Debt, shall have the meaning ascnbed to such term for purposes of
Treasury Regulation Section 1.704-2(i)(5). :

“Net Income or Net I.oss” shall mean, for any taxable year‘ or month of the
Company, the taxable income or loss, respectively, of the Company for federal income tax

purposes, except that (i) items of income, gain, loss, and deduction(including depreciation, cost
recovery and amortization deductions) relating to property contributed to the Company by a
Member (or revalued pursuant to the last sentence of Section 6.1(a)) shall be computed in

“accordance with Treas. Reg. § 1.704-3(d)(2), (ii) any income of the Company that is exempt
from federal income tax and not otherwise taken into account in computing taxable income or
loss shall be added to such taxable income or subtracted from such loss, (iii) any expenditures of
the Company described in Section 705(a)(2)(B) of the Code or treated as expenditures described
in Section 705(a)(2)(B) of the Code pursuant to Treas. Reg. Section 1.704-1(b)(2)(iv)(i) and not
otherwise taken into account under this definition (any such expenditures being referred to for

‘purposes of the Agreement as “Section 705(a)(2)(B) Expenditures™) shall be subtracted from
'such taxable income or added to such loss, and (iv) an amount of gain or loss that would have -

" been recognized by the Company if property distributed by the Company to the Members had
instead been sold in a taxable disposition for its Agreed Value at the time of distribution shall be
taken into account. Except as otherwise provided in the regulations issued under Section 704(b)

~ of the Code, such amounts shall be computed without regard to any basis adjustment for federal

- income tax purposes under Sections 732, 734 and 743 of the Code resulting from an election
under Section 754 of the Code.

: . Nggreggurse Debt” means any Company liability that is considered to be
nonrecourse for purposes of Treasury Regulation Section 1.1001-2 (without regard to whether
such liability is a recourse liability under Treasury Regulation Section 1.752-1), and any
Company liability for which the creditor’s right to repayment is limited to one or more assets of ~
the 'Company (within the meaning of Treasury Regulation Section 1.752-1).

~ “Nonrecourse Liability” means any Company liability (or portion thereof) for
* which no Member bears the Economic Risk of Loss.

“Parent” shall mean (i) PSNC with respect to PSNC Member and (ii) Sonat Inc., a
Delaware corporation, with respect to Sonat Member.

-“Percentage Share” shall be, with respect to each Member, as set forth in
Sectlon 2.1(b), subject to ad_]ustment as provided in the Agreement.

“Person” shall mean any individual, corporation, partnership (general or limited),
limited liability company, firm, joint venture, association, joint-stock company, trust, estate,
unincorporated organization, governmental or regulatory body or other entity.
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“PUHCA” shall mean the Public Utility Holding Company Act of 1935, 15 U.S.
Code § 79 et seq.

“Purchase and Sale Agreement” shall mean the Purchase and Sale Agreement
dated as of the date hereof between Sonat Member and PSNC Member relating to the purchase

by Sonat Member of a portion of PSNC Member’s interest in the Company.

“Related Party Agreement” shall mean the Contribution Agreement, the Agency
Agreement dated as of the date hereof between the Company and PSNC, the Gas Sales

'Agreement dated as of the date hereof between the Company and PSNC Member, the Gas Sales
Agreement dated as of the date hereof between the Company and PSNC, the Operating |
Procedures Agreement dated as of the date hereof by and among the Company and PSNC and

“any other agreement between the Company, on the one hand, and any Member or any Affiliate of
any Member, on the other hand.

“Related Person” means (i) each Person who at any time on or after the date
hereof shall have been an Affiliate of any Member and (ii) each Person who at any time on or
after the date hereof shall have been an attorney, accountant, consultant, agent or subcontractor
of any Member or any of its Affiliates.

, “Requisite Approval” shall mean, with respect to any particular action being
considered, the prior approval, either at a meeting of the Management Committee pursuant to
Section 3.3 or by written consent, of three or more Committee Members.

“Section 705(a)(2)(B) Expenditure” shall have the meaning ascribed to that term

in the definition of “Net Income or Net Loss.”

Sgb;ndzm” shall mean, with respect to any specified Person, each of (i) any
other Person riot less than a majority of the overall economic equity in which is owned, directly
or indirectly through one of more intermediaries, by such specified Person, (ii) any other Person
in respect of which such specified Person has the power, directly or indirectly through one or
‘more intermediaries, to elect a majority of the board of directors or other persons performing
similar functions (it being understood that such other persons performing similar functions may
~ include, for example and without limitation, the board of directors of the sole, or managing, ’
corporate general partner of a limited partnership or the members of a management committee of
a partnership, limited partnership or limited liability company performing functions similar to
that of a board of directors) and (iii) without limitation of clauses (i) and (ii), any other Person
who or which, directly or indirectly through one or more intermediaries, is Controlled by such
specified Person. '

I&Mﬁﬁbﬁn@_” shall mean the Member who serves as “tax matters partner”
of the Company as deﬁned in Section 6231(a)(7) of the Code.

“Third Party” shall mean any Person other than a Member or any of its Affiliates.

“Transfer” (when used as a noun or a verb) shall mean any sale, assignment,
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alienation, gift, exchange, conveyance, transfer, pledge, hypothecation, granting of a security
interest or other disposition or attempted disposition whatsoever, whether voluntary or
involuntary.

“Treasury Regulations” shall mean the regulations promulgated under the Code
by the United States Department of the Treasury. All references in the Agreement to any
Section of the Treasury Regulations shall be deemed to refer to such Section as now or hereafter
in effect, or any successor thereto.

“Wholly-Owned Subsidiary” shall mean, with respect to any specified Person, any
‘other Person (i) as to which such specified Person owns, directly or indirectly, of record and
beneficially, (x) all of the voting power and (y) (A) if such other Person is a corporation, all of
. the outstanding capital stock, and (B) if such other Person is not a corporation, all of the equity
and profits interests at the time any determination thereof is being made, in the case of both sub-
-clauses (x) and (y) other than director’s qualifying (or other similar) shares, and (ii) which such
specified Person in any event Controls. .

» 2. The following terms are defined in the Sections of the Agreement
indicated below: '
Defined Term ' Section
- Additional Contribution 5.1(d)

- Agency Agreement 2.3(d)
Answer Notice o 9.2(b)
Answer Period _ : 9.2(b)
Buy-Sell Closing , . 9.2(c)
Buy-Sell Notice ' 9.2(a)
Buy-Sell Price : 9.2(b)
Buying Member 9.2(c) :
Certificate N Party Recitals

- Committee Members 3.2
Company ' : - _Party Recitals
Tonfidential Information S 10.1(a)
Contract Personnel ' 3.8(e)
Contribution Agreement = - 2.3(a)

. Deficit 5.1(a)

- Disclosing Person o 10.1
Estimated Tax Amount o 6.4(a)

First Agency Agreement Adjustment 9.2(d)

- Funding Certificate v 5.1(a)
Further Notice : 9.2(b)
Indemnified Person 11.3

- Indemnifying Person 11.3
Initiating Member - 9.2(a)
Interest Change Date 6.2(a)
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Defined Term

Management Committee
Member Nonrecourse Deductions
Non-Funding Member

Officers

‘ Omitted Dlsmbutlons

Original Agreement
Other Officers
Payment Period
Permitted Transfer
Permitted Transferee
President .
PSNC :
PSNC Employer
PSNC Member
PSNC Personnel
PSNC Successor

Purchase and Sale Agreement

Purchase Price
Put Closing
Put Notice

" Put Price

Put Right
Representatives _
Responding Member

~ Second Agency Agreement Adjustment

Selling Member

~ Significant Subsidiary
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Sonat Marketing
Sonat Member
Sonat Personnel

Section
3.1(a)
6.2(e)
5.1(d)
3.1(a)

85 -

Party Recitals -
3.1(a)

9.2(d)

8.1

8.1

3.1(a) .

Party Recitals

- 3.8()

Party Recitals
3.8(a)

10.3

Party Recitals
2.3(c)

9.1(b)

9.1(a)

9.1(a)

9.1(a)

10.1(a)

9.2(a)

9.2(d)

9.2(c)

3.4G0)
Party Recitals
Party Recitals
3.8(d)



— Exhibit A

PURCHASE AND SALE AGREEMENT
PURCHASE AND SALE AGREEMENT, dated as of December 1, 1996 (the
“Agreement), between Sonat Marketing Company L.P., a Delaware limited partnership
(“Buyer”), and PSNC Production Corporation, a North Carolina corporation (“Seller”) and a

wholly-owned subsidiary of Public Semcc Company of North Carolina, Inc., a North Carolina
corporation (“PSNC™).

WHEREAS Seller and Buyer have previously formed Sonat Public Service
Company, L.L.C., a Delaware limited liability company (the “Company”™), and have previously
executed and delivered a Limited Liability Company Agreement dated as of December 1, 1996
(the “Company Agreement”) with respect to the formation of the Company; and

WHEREAS, Seller is the owner of 2 99% interest in the Company; and

: WHEREAS, Seller desires to sell and convey to Buyer, and Buyer desires to
~ purchase from Seller, a 49% interest in the Company (the “Membership Interest™); and

y ‘ WHEREAS concurrently with such pufchase, Seller and Buyer intend to enter
into an Amended and Restated Lmnted Liability Company Agreement (the “Restated Company

- Agreement ). |
~ NOW THEREFORE, in consideration of the premises and other covenants and
conditions contained herein, the parties hereto agree as follows:
: ARTICLE ]
Section 1.1 Purchase and Sale of Membership Interes
Subject to the terms and conditions of this Agreement, at the Closing referred to

in Section 1.2 below, Seller shall sell and convey to Buyer, and Buyer shall purchase, the
. Membership Interest for the Purchase Price specified in Section 1.3.

Section1.2  Closing

The closing of the sale and purchase of the Membership Interest (the “Closmg ")
shall take place on a date and at such place as is mutually satisfactory to Buyer and Seller
following the satisfaction (or waiver) of the conditions to Closing set forth in Article IV hereof
(other than those conditions which require the delivery of any documents or the taking of other
action at the Closing). '
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Section 1.3 Purchase Price
The purchase price payable by Buyer in exchange for the Membership Interest

_shall be $4,845,120 (the “Purchase Price”), which shall be paid on the date of the Closing by
wire transfer of immediately available funds to an account desxgnated by Seller in writing no
later than two business days prior to the Closing.

Section 14 Post-Closing Adjustments to the Purchase Price
(a) - Partial Refund of Purchase Price.
Seller shall make a partial refund (the “Refund™) of the Purchase Price to Buyer in

the event that either of the following events occurs on or prior to the fifth anniversary of the date

of this Agreement:

vio

()  the North Carolina Utility Commission (the “NCUC”) reduces

- below 25% the percentage of the “net compensation™ (which the NCUC has defined as
the “gross compensation” received from secondary market transactions less all

transportation charges, taxes and other costs, including all costs incurred in connection
with the purchase of any gas sold in the transaction, and, in the case of transactions with
an affiliate, “gross compensation™ shall not be less than the gross compensation received
in connection with the same or similar transactions with a non-affiliated party) from
secondary market transactions (which the NCUC has defined as all interstate sales or
transportation transactions involving the use of firm transportation or storage capacity

rights on pipelines the costs of which are recovered from North Carolina utility

customers, including, but not limited to, buy/sell, capacity release, offsystem sales or
other sales for resale transactions) that natural gas distribution companies such as PSNC
may retain for their shareholders under the NCUC’s December 22, 1995 “Order

“ Approving Stipulation” in Docket No. G-100, Sub 67, or prohibits the Company from

receiving that amount in consideration for its agreement to act as agent for PSNC under

the Agency Agreement dated as of the date hereof between the Company and PSNC (the |

“Agency Agreement”) and executed smultaneously herewith; or

(i)  the NCUC takes any other action that, in the sole good faith -

* -~ judgment of Buyer, has the effect directly or indirectly of (x) adversely modifying the

economics of, or prohibiting, any aspect set forth in Schedule 1.4(a) (each a “Material
Aspect”) of the transactions contemplated by the Restated Company Agreement and the

~Related Party Agreements (as defined in the Restated Company Agreement), including,

without limitation, any action that restricts or prohibits the Company from engaging in
any activities that Seller has heretofore engaged in or deems any of the activities the
Company engages in to be secondary market transactions (other than those treated as

'secondary market transactions as of the date hereof) or (y) otherwise causing the

economic assumptions set forth in Schedule 1.4(a) underlymg a Matenal Aspect to have
been adversely incorrect; or
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(iii) the Agency Agreement is terminated by PSNC in accordance with
its terms.

The Refund shall be calculated based upon (x) the portion of the Purchase Price
attributable to the Material Aspect or portion of the Material Aspect to the extent identified and
agreed upon by Buyer and Seller (as set forth in Schedule 1.4(a)) which is adversely affected by
such regulatory action or termination, as applicable less (y) the greater of (1) the aggregate
~ amount of distributions pursuant to Section 6.4(b) of the Restated Company Agreement made by
the Company to Buyer prior to the occurrence of such regulatory action or termination, as
applicable, and attributable to the Material Aspect or portion of the Material Aspect to the extent
identified and agreed upon by Buyer and Seller so affected (the “Attributable Distributions™), or
(2) 1.66% of such portion of the Purchase Price which is attributable to the affected Material
Aspect or portion of the Material Aspect to the extent identified and agreed upon by Buyer and
Seller times the number of full months elapsed between the date hereof and such regulatory
action or termination, as applicable. For purposes of the preceding clause (1), the Attributable ,
Distributions shall be equal to the product of the total amount of distributions pursuant to Section
6.4(b) of the Restated Company Agreement and the percentage of the Purchase Price attributable
to the adversely impacted Material Aspect or portion of the Material Aspect to the extent
identified and agreed upon by Buyer and Seller. The Refund shall be paid to Buyer within 10
business days following the receipt by Seller of (A) written notice by Buyer that an event set
forth in this Section 1.4(a) has occurred, (B) a description of such event and (C) calculations
prepared in accordance with this Section 1.4(a) which demonstrate and quantify in reasonable
detail the amount of the Refund which Buyer is entitled to receive pursuant to the terms hereof. -
Buyer’s right to receive the Refund shall be without limitation of any other rights Buyer may
~ have with respect to the occurrence of such regulatory action or termination, as applicable,

®  Addii Purchase Price.

In the event that (i) the Company’s aggregate general and administrative costs
(“G&A Costs”) during the five years ended on the date which is the fifth anniversary of the date
of this Agreement (the “Initial Period”) are less than $2,654,000 and (ii) the Net Contribution
Margin levels set forth in Schedule 1.4(b) have been met, Buyer shall make an additional
payment to Seller in consideration for Buyer’s purchase of the Membership Interest. The
additional payment shall be calculated by determining the difference between $2,654,000 and the
G&A Costs during the Initial Period (the “G&A Excess”) and then subtracting from 50% of the
G&A Excess an amount equal to 50% of the product of the G& A Excess and the average of the
highest federal corporate income tax rate in effect during each of the years in the Initial Period
plus five percentage points. Seller shall be paid the remaining balance within 10 business days
following the receipt by Buyer of written demand thereof by Seller which shall be accompanied
by calculations prepared in accordance with this Section 1.4(b) which demonstrate in reasonable
detail the amount of the additional payment which Seller is entitled to receive pursuant to the
terms hereof. For purposes of this Section 1.4(b), G&A Costs shall be calculated in accordance
with generally accepted accounting principles (“GAAP™) on a basis consistent with those used in
the financial statements of the Company.
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ARTICLEII
REPRESENTATIONS AND WARRANTIES OF SELLER
Section2.1  Organization, Power and Authority.

(a) Seller is a corporation duly incorporated, validly existing and in good
standing under the laws of the State of North Carolina. Seller has all corporate power and
authority necessary to carry on its business as it is being presently conducted. Seller has all
corporate power and authority to enter into this Agreement, the Company Agreement and the
Contribution Agreement dated as of the date hereof between Seller and the Company (such
agreements shall be collectively referred to herein as the “Formation Agreements) and to perform -
its obligations hereunder and thereunder

(b) Al corporate and other. proceedmgs required to be taken on behalf of

Seller to enter into and carry out this Agreement and the Formation Agreements have been duly
taken. This Agreement and the Formation Agreements have each been duly executed and
delivered by Seller, and constitute legal, valid and binding obligations of Seller, enforceable
against Seller in accordance with their respective terms except (i) as such enforceability may be
limited by bankruptcy, insolvency or other similar laws affecting the enforcement of creditors”
rights generally and (ii) to the extent that equitable remedies, such as injunctive relief or specific
performance are within the dxscrenon of courts of competent jurisdiction.

Sectlon 2 2 . No Conflict.

(a)  The execution and delivery of this Agreement and the Formation
- Agreements by Seller, the performance by Seller of the terms of this Agreement and the
" Formation Agreements and the consummation of the transactions contemplated by this
Agreement and the Formation Agreements will not result in any violation of, or default or loss of
a benefit under, or permit the acceleration of any obligation under (i) the certificate of
incorporation or by-laws of Seller, (ii) any contract, agreement or commitment of Seller, or
(iii) any permit, concession, grant, franchise, license, judgment, order, decree, statute, law, rule
or regulation applicable to Seller or its properties or assets, other than such conflicts, violations,
- defaults or losses which do not and will not, individually or in the aggregate, have a material f
adverse effect on the business or financial condition of Seller or on the ability of Seller to
. perform its obligations under this Agreement or the Formation Agreements.

_ ()  Noconsent, approval order or authorization of or registration, declaration

or ﬁlmg with any governmental authority remains to be obtained in connection with the
execution and delivery of this Agreement and the Formation Agreements or the consummatlon
by Sel]er of the transactions contemplated hereby and thereby.

{©) No litigation, claim, proceeding or investigation of any nature, including,
without limitation, any proceeding or investigation by or before the NCUC, is pending or, to the
knowledge of Seller, threatened against or affecting Seller that would materially interfere with
the ability of Seller to fully perform its obligations under this Agreement and the Formation
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Agreements. As used in this Section 2. 2(c), a litigation, claim, proceeding or investigation shall

- be “threatened” if a specific potential claimant has overtly manifested to Seller an awareness of
and present intention to assert or commence such litigation, claim, proceeding or investigation on
the basis of specified facts and theories.

Section 2.3 . The Membership Interest.

, Seller has good and marketable title to the Membership Interest free and clear of
all hens security interests, charges, claims or encumbrances of any nature whatsoever (“Liens™).

Sectidn 24  No Liabilities.

. The Company has no liabilities, cornrmtments or obligations (secured or
unsecured, and whether accrued, absolute, contingent, direct, indirect or otherwise) other than (i)
~ the Assumed Liabilities (as defined in the Contribution Agreement dated as of the date hereof
between Seller and the Company) and (ii) commercial liabilities and obligations in the ordinary -
course of business and consistent with past practice and which are not expected to have a
material adverse effect on the business, financial condmon or results of operanons of the

- Company. |
Section2.5 Company Assets.

All of the assets contributed by Seller to the Company pursuant to the Formation
Agreements (the “Company Assets™) were contributed by Seller free and clear of all Liens, and
_ the Company has good and marketable title to all of the Company Assets free and clear of all
Liens. The Company Assets constitute all of the assets necessary for the Company to conduct
the Business (as defined in the Restated Company Agreement).

Section 2' 6. Absence of Certain Changes.

Since the date of the formatxon of the Company, there has been no matenal
adverse change in the business, financial condmon, assets, liabilities, or prospects of the

.Company
Section2.7 Wﬂﬂhﬂfmﬁmﬁ

No action, suit, arbitration or regulatory or other proceeding i is pending or -
threatened before any court, arbitrator or federal, state or other government agency, including,
without limitation, the NCUC, against or affecting the Company or its assets or the Business.
There are no judgments, orders, writs, injunctions or decrees agamst or reIatmg to the Company
or involving any of its property or the Business. :

Sectxon 2.8 ired Li mits: i ith Law.

The Company has all licenses, permits or other authorizations of governmental
authorities necessary for the conduct of the Business other than such qualifications to do business
in such states as may be required for the conduct of the Business, which qualifications will be
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obtained as promptly as practicable after the date hereof. All such licenses, permits and other
authorizations are in full force and effect and will not be made subject to loss, limitation or any
obligation to reapply as a result of the transactions contemplated hereby. The Company is and,
prior to the date of the Formation Agreements, Seller was in compliance with all such licenses,
permits and other authorizations. The Company is conducting, and since its formation has

~conducted, its busmess in compliance with all applicable laws, rules, regulanons judgments and
orders. ‘

~ Section2.9  Contracts.

Each contract or agreement included in the Company Assets is in full force and
effect and to the knowledge of Seller after due inquiry, no breach or default exists with respect to
any such contract or agreement. '

Section 2.10 Brokerage.

~ All negotiations relative to this Agreement and the transactions contemplated
hereby have been carried out by Seller directly with Buyer and without the intervention of any
~person who either as a result of any act of Seller or otherwise to the knowledge of Seller has or
- will have a valid claim against Seller, Buyer or any of their respecnve affiliates, including,
- without limitation, the Company for a finder’s fee, brokerage commission or other like payment
* with respect to this Agreement or such transactions.

"ARTICLE Il
* REPRESENTATIONS AND WARRANTIES OF BUYER
Section3.1  Organization, Power and Authority. |

(@ Buyer is a limited pértnership duly organized, validly existing and in good
standing under the laws of the State of Delaware and it has all partnership power and authonty
necessary to carry on its business as it is now being conducted, to enter into this Agreement and
the Company Agreement and to perform its obligations hereunder and thereunder.

: : (b)  All partnership and other proceedings required to be taken by or on behalf
of Buyer to authorize it to enter into and carry out this Agreement and the Company Agreement
have been duly taken, and this Agreement has been duly executed and delivered by, and
constitutes a legal, valid and binding obligation of, Buyer, enforceable against Buyer in
accordance with its terms, except (i) as such enforceability may be limited by bankruptcy,
insolvency, or other similar laws affecting the enforcement of creditors” rights generally and
(ii) to the extent that equitable remedies, such as injunctive relief or spec1ﬁc performance, are
within the discretion of courts of competent jurisdiction. '
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Section 3.2 No Conflict.

(a) The execution and delivery of this Agreement and the Company
Agreement, the performance by Buyer of its terms, and the consummation of the transactions
contemplated hereby, will not result in any violation of, or default or loss of a benefit under, or
permit the acceleration of any obligation under, (i) the certificate of limited partnership or
partnership agreement of Buyer, (ii) any contract, agreement or commitment of Buyer, or
(iif) any permit, concession, grant, franchise, license, judgment, order, decree, statute, law,
ordinance, rule or regulation applicable to Buyer or to its properties, other than such conflicts,
violations, defaults or losses which do not and will not, individually or in the aggregate, have a
material adverse effect on the business or financial condition of Buyer or the ability of Buyer to
perform its obhgatlons hereunder.

(b)  No consent, approval, order or authorization of, or registration, declaration
or filing with, any governmental authority remains to be obtained or made in connection with the
execution and delivery of this Agreement or the Company Agreement by Buyer or the
consummation by Buyer of the transactions contemplated hereby.

(¢)  No litigation, claim, proceeding or investigation of any nature is pending
or, to the knowledge of Buyer, threatened against or affecting it that would materially interfere
with its ability fully to perform its obligations under this Agreement or the Company AgreemenL
_ As used in this Section 3.2(c), a litigation, claim, proceeding or investigation shall be

- “threatened” if a specific potential claimant has overtly manifested to Buyer an awareness of and
- present intention to assert or commence such litigation, claim, proceeding or mvesngatlon on the -
basis of spec1.ﬁcd facts and theories. :

Section3.3  Brokerage.

- All negotiations relative to this Agreement and the transactions contemplated
hereby have been carried on by Buyer directly with Seller and without the intervention of any -
person who, either as a result of any act of Buyer or otherwise to the knowledge of Buyer, has or
will have a valid claim against Buyer, Seller or any of their respective affiliates, including,
without limitation, the Company for a finder’s fee, brokerage commission or other like payment
with respect to this Agreement or such transactions.

ARTICLEIV
Section 4.1 Conditions to the Obligations of Seller.

: The obligationé of Seller under this Agreement to be performed at the Closing are
subject to the fulfillment prior to or at the time of the Closing of each of the following
conditions, any one or more of which may be waived by Seller in writing:
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(@) No action or proceeding before any court, arbitrator or federal state or
other government agency including, without limitation the NCUC, shall have been instituted or
threatened to set aside, restrain, enjoin or prevent the consummation of the transactions
contemplated by this Agreement. '

()  All representations and warranties made by Buyer in Article III of this
Agreement shall be true and correct in all material respects as of the date of the Closing and
Buyer shall have delivered to Seller a certificate signed by its general partner to such effect.

: (¢)  Buyer shall have delivered to Seller certified resolutions of its general
partner authorizing and approving this Agreement and the con.summatlons of the transactions
contemplated hereby. ‘

(d)  Simultaneously with the execution and delivery of this Agreement, Buyer
shall have executed and delivered to Seller the Restated Company Agreement.

Section4.2  Conditions to the Obligations of Buyer.

, All obligations of Buyer under this Agreement to be performed at the Closing are
subject to the fulfillment prior to or at the time of the Closing of each of the following
conditions, any one or more of which may be waived by Buyer in writing:

(@)  No action or proceeding before any court, arbitrator or federal state or
other government agency, including, without limitation, the NCUC shall have been instituted or
threatened either (i) to set aside, restrain, enjoin or prevent the consummation of the transactions
contemplated by this Agreement or (ii) which could reasonably be expected to materially limit or
materially adversely affect the Business (as defined in the Restated Company Agreement) or
Buyer’s ownershlp of the Membership Interest.

") Al representanons and warrantxes made by Seller in Artmle IT of this
* Agreement shall be true and correct in all material respects as of the date of the Closing and
Seller shall have delivered to Buyer a certificate signed by its Presxdent or any Vice President to

such effect.

(¢)  Seller shall have delivered to Buyer certified resolutions of its Board of
Directors authorizing and approving this Agreement and the consummation of the transactxons
contemplated hereby.’

(@  Simultaneously with the execution and delivery of this Agreement, Seller
shall have executed and delivered to Buyer the Restated Cornpany Agreement.

(e) SeIler shall have delivered to Buyer a letter of credit executed by
Wachowa Bank of North Carolma, N.A. in a form mutually acceptable to Buyer and Seller.
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ARTICLEV
SURVIVAL: INDEMNIFICATION
Section 5.1  Survival. .

The representations and warranties contained in this Agreement shall survive the
Closing and any investigation made by or on behalf of any of the parties hereto with respect
thereto. _

Section 5.2  Indemnification.

(a)  Buyer hereby agrees to indemnify and hold harmless Seller and its
dxrectors officers and affiliates from and to reimburse Seller and its dlrectors officers and
(including without limitation any and all legal expenses) of any kind related, arising out of| based -
* upon or resulting from (i) the inaccuracy as of the Closing of any representation or warranty of
Buyer which is contained in or made pursuant to this Agreement and (ii) any failure by Buyer to
comply with any covenant or agreement contained in this Agreement.

(b)  Seller hereby agrees to indemnify and hold harmless Buyer and its -
directors, officers and affiliates from and to reimburse Buyer and its Committee Members,
officers and affiliates for any and all losses, damages, liabilities and claims and all fees, costs and
expenses of any kind related (including without limitation any and all legal expenses) arising out
of, based upon or resulting from (i) the inaccuracy as of the Closing of any representation or
~ warranty of Seller which is contained in or made pursuant to this Agreement and (ii) any failure
by Seller to comply with any covenant or agreement contained in this Agreement.

ARTICLE VI
Section 6.1 - Publicity.
| Neither Buyer nor Seller'nor any of their respective affiliates shall issue any press

release or make any public statements regarding this Agreement or the transactions contemplated
- hereby without the prior consent of the other party. -

Section 6.2 Ennm_Agxs.e_rsz_QQnm;_t_Qn

: “This Agreement, together with the Schedules and Ex}nblt hereto, the Restated
Company Agreement and the Related Party Agreements (as defined in the Restated Company
Agreement) constitutes the entire agreement and understanding, and supersede all other prior
agreements and understandings, both written and oral, between the parties and their respective
affiliates or any of them with respect to the subject matter hereof.
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Section 6.3  Govemning Law: Jurisdiction.

This Agreement shall be governed by and construed in accordance with the laws
of the State of Delaware without giving effect to its conflict of laws rules. Each party hereto
expressly consents to the non-exclusive jurisdiction of the state courts located in the State of
Delaware in all disputes arising under or related to this Agreement. Each party hereto hereby
waives any objection it may have to the venue of any action, suit or proceeding brought in such
courts or the convenience of the forum. Service of process on each party in any action arising
under or related to this Agreement shall be effective if delivered or sent to such party in
accordance with the provisions of Section 6.6 of this Agreement.

- Section'6.4  No Third Party Beneficiaries.

This Agreement is for the benefit solely of, and shall inure solely to the benefit of
indemnitees and the parties hereto.

Section 6.5 Kmyﬂs_and_Am;ndm:an

This Agreement may be amended, or modified and the terms hereof may be
waived, only by a written instrument signed by both parties, or, in the case of a waiver, by the
party wamng comphance

. Section 6.6  Notjces.

) All notices, requests, demands, and other communications required or permitted
to be given or delivered under or by reason of the provisions of this Agreement shall be in
writing and shall be given by certified or registered mail, postage prepaid, or, delivered by hand
or by nationally recognized air courier service, or by facsimile transmission directed to the
address or facsimile transmission number of such person set forth below: - '

If to Buyer:

Sonat Marketing Company L.P.
Four Greenway Plaza -
Houston, Texas 77046

or

P.O. Box 1513

Houston, Texas 77252- 1513 o
Attention: Paul D. Koonce, Senior Vice President r
Telecopier Number: (713) 840-4999 D RS
Telephone Number: (713) 840-4977 ' ‘
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If to Seller:

PSNC Production Corporation

400 Cox Road

P.O. Box 1398

Gastonia, North Carolina 28053-0698
Attention: Frank Yoho, Vice President
Telecopier Number: (704) 834-6548
Telephone Number: (704) 834-6505

Any such notice shall become effective when received by the addressee, provided that any notice
or communication that is received other than during regular business hours of the recipient shall
- be deemed to have been given at the opening of business on the next busmess day of the

recipient.
Section 6.7  Counterparts.

This Agreement may be executed in any number of counterparts, each of which
 shall be an original and all of which shall together constitute one and the same instrument.

- Section 6.8 Successors and Assigns.

This Agreement shall be binding upon and inure to the benefit of the parties and
' -thexr respective successors and assigns.

‘Section 6.9  Captions: Section References.

Paragraph titles or captions contained in this Agreement in this Agreement are
inserted only as a matter of convenience and for reference and in no way define, limit, extend or
- describe the scope of this Agreement or the intent of any provisions hereof. 'All Section and

- paragraph references contained herem shall refer to this Agreement unless otherwise spe(nﬁed
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IN WITNESS WHEREOF, each of the parties has caused this Agreement to be
- executed by its respective officer thereunto duly authorized as of the date first above written.

SONAT MARKETING COMPANY L.P. .

- By: Sonat Marketing Company
Its General Partner

By:

AName:
Title:

PSNC PRODUCTION CORPORATION

, B}ﬁ

Name:
Title:
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Schedule [.4(a)

Sonat Public Service Company L.L.C.
Material Aspects of Partnership Transactions

Material Aspects of Portion of Purchase Price -

Partnership Transactions Attributable to Material Aspect
Secondary Market Transactions 33.6%
Market Area Sales : 50.1%
Production Area Sales 13.7%
Other Business . _ 2.7%

| Total 100.0%
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Schedule 1.4(b)
Sonat Public Service Company L.L.C.
" Net Contribution Margin Levels for G&A Calculation

Year 1 Year 2 Year 3 Year 4 Year 5

Net Contribution Margin Levels (000°s)  $2,680  $2,720  $2,837  $2,872  $2,838
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—— Exhibit B

CONTRIBUTION AGREEMENT

CONTRIBUTION AGREEMENT (the “Agreement™), dated as of December 1,
11996, between PSNC Production Corporation, a North Carolina corporation (“Production™), and
Sonat Public Service Company L.L.C., a Delaware limited liability company (the “Company™).

WITNESSETH:

| WHEREAS, Production desires to contribute to the capital of the Company all of
the business and assets of Production as of the date hereof, except as provided herein; and

’

_ WHEREAS, the Company desires to accept such contribution and to assume
certain obligations and liabilities related to such business and assets, as specified herein; and

WHEREAS, the Limited Liability Company Agreement (as it may be amended
from time to time, the “Company Agreement”), dated as of the date hereof, by and between
- Production and Sonat Marketing Company, L.P., a Delaware limited partnership, provides for the
entry by Production and the Cpmpany into this Agreement; '

NOW, THEREFORE, the parties hereto hereby agree as follows:

1. Definitions. Capitalized terms used herein without definition shall have
 the meanings assigned to them in the Company Agreement. For the purposes of this Agreement
the following terms have the meanings indicated below:

Amgng_d_Ass_e;s” shall mean (i) all of Production’s gas sales agreements,
agency agreements, .con_sultmg agreements and any similar revenue generating agreements other
than those solely relating to the Propane Storage Business (as defined below) and (ii) all of
~ Production’s transportation agreements, including any grandfathered buy-sell agreements.

: ‘ “Assigned Business” shall mean any and all business conducted by
Production and its Subsidiaries as of the Effective Time (as defined below) other than
~ Production’s ownership and leasing of propane tanks (the “Propane Storage Business™).

_ “Assumed Contracts” shall mean all contracts, commitments, licenses,
_ axrangements and agreements of every type and description (including, without limitation, all
‘customer contracts and commitments conveyed hereunder) to which Production is a party or by
" which it or any of the Assigned Assets is bound, other than those solely relating to the Propane
Storage Business, and shall include all obligations and liabilities arising thereunder on and after
the Effective Time.

_ _ “Effective Time” shall mean the effective time specified in Section 10 of
- this Agreement.
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“Income Taxes™ shall mean all foreign, federal, state and local income

‘taxes and franchise taxes.

2. Conveyance of Assets. In consideration of the assumption of obligations
and liabilities pursuant to Section 3 hereof, and other good and valuable consideration, the

receipt of which is hereby acknowledged, and subject to Sections 6 and 7 hereof,

(@)  Production does hereby convey to the Company and its successors

* and assigns, forever, all of Production’s right, title and interest in and to the Assigned Business

and all Assigned Assets existing at the Effective Time;

(b)  Production does hereby convey to the Company and its successors
and assigns, for a term commencing on the date hereof and terminating on the seventh -

- anniversary of the date hereof, a rent free lease (the “Lease™) covering not more than 3,000

usable square feet of office space located at Production’s current office on the second floor of
1422 Burtonwood Drive, Gastonia, North Carolina, or another comparable location, and such
office furniture, materials, services and equipment as may be required for the employees of
Public Service Company of North Carolina, Inc. £PSNC”), to be furnished by Production or
PSNC to the Company in accordance with the Company Agreement, to perform their respective
duues in accordance with the Company Agreement; and

(¢)  Production does hereby convey and agree to convey to the

~ Company and its successors and assigns, forever, the benefits under any and all of the gas

purchase contracts to which Production may be a party from time to time (the “Gas Contract

. Benefits™).

3. Assumed Liabilities. The Company shall not assume any obligations or
liabilities of Production of any kind or nature, whether related to the Assigned Business, the

'Assigned Assets, the Lease, the Gas Contract Benefits or otherwise, except for those obligations

and liabilities with respect to the Assigned Assets ( including the Assumed Contracts) that arise

" on and after the Effective Time, which obligations and liabilities are hereby assumed (the
“Assumed Liabilities”).

4. Representations and Warranties of Production. Production bereby

- represents and warrants to the Company as of the date hereof that:

(@ It is a corporation duly organized, validly existing and in good
standing under the laws of the State of North Carolina and it has all corporate power and
authority necessary to carry on its business as it is now being conducted, to enter into this
Agreement and to perform its obligations hereunder.

®) All corporate and other proceedings reqmred to be taken by or on
behalf of Production to authorize it to enter into and carry out this Agreement have been duly
taken, and this Agreement has been duly executed and delivered by, and constitutes a legal, valid
and binding obligation of Production, enforceable against Production in accordance with its
terms, except (i) as such enforceability may be limited by bankruptcy, insolvency, or other
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similar laws affecting the enforcement of creditors’ rights generally and (ii) to the extent that
equitable remedies, such as injunctive relief or specific performance, are within the discretion of
courts of competent jurisdiction.

(¢)  The execution and delivery of this Agreement, the performance by
Production of its terms, and the consummation of the transactions contemplated hereby, will not
result in any violation of, or default or loss of a benefit under, or permit the-acceleration of any
obligation under, (i) the certificate of incorporation or by-laws (or comparable instruments with
different names) of Production, (ii) subject to Section 6 hereof, any contract, agreement or
commitment of Production, or (iii) any permit, concession, grant, franchise, license, judgment,
*order, decree, statute, law, ordinance, rule or regulation applicable to Production or to its |
properties, other than such conflicts, violations, defaults or losses which do not and will not,
individually or in the aggregate, have a material adverse effect on the business or financial
condition of the Company.

(d) - No consent, approva] order or authorization of, or registration,
declaration or filing with, any Governmental Authority remains to be obtained or made in
- connection with the execution and delivery of this Agreement by Production or the
consummation by Production of the transactions contemplated hereby.

() No litigatibn, claihi, proceeding or investigation of any nature is
_pending or, to Production’s knowledge, threatened against or affecting it that would materially
interfere with its ability fully to perform its obligations under this Agreement;:

5. Further Assurances. Production will, at its own expense, whenever and as
often as reasonably requested to do so by the Company, its successors and assigns, execute,
acknowledge and deliver any and all such other and further acts, deeds, assignments, transfers,
conveyances, confirmations, powers of attorney, and any instruments of further assurance,

approvals and consents as may be necessary or proper in order to complete, assure and perfect
'~ the conveyance and transfer to the Company, its successors and assigns, of all of the right, title
and interest of Production in and to the assets, properties and rights, including, without
limitation, the Assigned Assets, the Assigned Business, the Lease and the Gas Contract Benefits
‘hereby conveyed to the Company or intended so to be pursuant to the terms hereof.

6. Conveyances and Assignments Requiring Consents. To the extent that the

conveyance or other transfer of the Lease, the Gas Contract Benefits, or any Assigned Asset
hereunder (including, without limitation, the assignment of any Assumed Contract) shall require
the consent of another party or any governmental or regulatory agency, this Agreement shall not
constitute a conveyance or assignment of the same unless and until such consent is received;
provided, however, that upon receipt of such consent, this Agreement shall constitute a
~ conveyance and assignment thereof as of the date hereof; and provided further, that, from and
~after the Effective Time and until such time, if ever, as such consent is received, (i) Production
shall hold the Lease, the affected Gas Contract Benefits, and/or the affected Assigned Assets and
Assumed Contracts for the benefit of the Company and shall provide the Company and its
successors and assigns the benefits of the Lease, such Gas Contract Benefits, and/or such

W6-NY962260.079
vio



Assigned Assets or Assumed Contracts and (ii) the Company shall perform any obligations
thereunder to the extent such obligations are Assumed Liabilities at its own expense and shall
indemnify and hold harmless Production from and against any and all losses with respect thereto.
Production shall use its reasonable efforts to obtam any such consents which have not been
obtained as of the date hereof.

7. Disclaimer. EXCEPT FOR THE REPRESENTATIONS AND
WARRANTIES SET FORTH IN THE COMPANY AGREEMENT AND THE PURCHASE
AND SALE AGREEMENT BETWEEN PRODUCTION AND SONAT MARKETING
COMPANY L.P.IN THE FORM ATTACHED, HERETO AS EXHIBIT A TO BE ENTERED
INTO FOLLOWING THE CONSUMMATION OF THE TRANSACTIONS '
~ CONTEMPLATED BY THIS AGREEMENT, THE COMPANY ACKNOWLEDGES AND

AGREES THAT THE ASSIGNED ASSETS ARE TRANSFERRED HEREBY AS-IS AND
WHERE-IS, AND THAT PRODUCTION HAS NOT MADE, AND DOES NOT HEREBY
. MAKE, ANY REPRESENTATION OR WARRANTY OR COVENANT, EXPRESS OR
IMPLIED, WITH RESPECT TO THE FITNESS, MERCHANTABILITY, CONDITION,

QUALITY, DURABILITY OR SUITABILITY OF ANY OF THE ASSIGNED ASSETS IN
ANY RESPECT OR FOR ANY PARTICULAR PURPOSE.

_ 8. Indemnification. Production hereby agrees to indemnify and hold

. harmless the Company and its committee members, officers and affiliates (including without
limitation, each of its members) from and to reimburse the Company and its committee
members, officers and affiliates (including without limitation, each of its members) for any and
all losses, damages, liabilities other than the Assumed Liabilities and claims and all fees, costs

* and expenses (including without limitation any and all legal expenses) of any kind related,
arising out of, based upon or resulting from (i) the inaccuracy as of any representation or
warranty of Production which is contained in or made pursuant to this Agreement (ii) any failure
by Production to comply with any covenant or agreement contained in this Agreement and

- (iii) any transfer of the Assigned Assets, the Lease, and the Gas Contract Benefits to the

- Company pursuant to this Agreement.

: 9. Transfer Taxes, The Company shall pay any sales, use, transfer,
. recording, documentary and similar taxes and charges payable by reason of the transfer of the

Assigned Business, the Assxgned Assets, the Lease, and the Gas Contract Benefits from
Production to the Company as contemplated herein.

10.  Effective Time. The transactions contemplated by this Agreement shall be
deemed to have occurred as of 12:01 a.m., North Carolina Time, on the date hereof.

11.  Bulk Sales Laws. The Company waives comp}liance»by Production with
the provisions of any applicable bulk sales laws, and Production agrees to pay when due any loss,
cost, expense, liability or damage which the Company may suffer or incur by virtue of the
non-compliance by the Company or Production with such laws.
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12.  Counterparts. Thxs Agreement may be executed in several counterparts,
each of which shall be deemed to be an original and all of which together shall constitute one and
the same instrument.

13.  Survival of Representations and Warranties. All representations,

warrannes covenants and agreements contained in this Agreement or any of the other
instruments or documents contemplated by herein shall survive the execution, delivery and
performance of this Agreement and such other instruments and documents.

14.  Governing Law; Jurisdiction. This Agreement shall be governed by and
construed in accordance with the laws of the State of Delaware, without giving effect to its
conflict of laws rules. Each party hereto expressly consents to the non-exclusive jurisdiction of
the state courts located in the State of Delaware in all disputes arising under or related to this
Agreement. Each party hereto hereby waives any objection it may have to the venue of any
action, suit or proceeding brought in such courts or the convenience of the forum. Service of
process on each party in any action arising under or related to this Agreement shall be effective if
delivered or sent to such party at their respective addresses listed in Section 3 of the Company
Agreement.

'IN WITNESS WHEREOF, Production and the Company have caused this
‘Agreement to be duly executed and delivered as of the date above written.

PSNC PRODUCTION CORPORATION

Name:
Title:

SONAT PUBLIC SERVICE COMPANY L.L.C.

Name:
Title:
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~— Exhibit cC
AGENCY AGREEMENT

This Agency Agreement (“Agency Agreement”) dated the st day of December, 1996, is
entered into between Public Service Company of North Carolina, Inc., a North Carolina
corporation (“Principal”), and Sonat Public Semce Company L.L.C., a Delaware limited
habxhty company (“SPSC”).

WHEREAS, Principal is a party to numerous firm transportation and storage contracts
providing for transportation and storage of natural gas on its behalf by various interstate pipeline
companies (including any such contracts to which Principal shall be party during the term of this
Agency Agreement, collectively the “Contracts”); and

WHEREAS, from time to time Principal has unused firm transportation and/or storage
capacity under its Contracts (“Unused Capacity™) that it desires to release temporarily to third
parties in accordance with the rules and regulations of the Federal Energy Regulatory
Commission (“FERC™); and

WHEREAS, in view of SPSC’s expertise in the utilization and marketing of interstate
pipeline capacity, Principal desires to have SPSC handle the marketing of Principal’s Unused
Capacity on its behalf.

"NOW, THEREFORE, the parties hereby agree as follows:

1. Subject to the provisions of Section 3 hereof, Principal hereby appoints and
authorizes SPSC as its sole and exclusive agent for marketing Principal’s Unused Capacity to
third parties in accordance with the FERC’s rules and regulations and the tariffs of the applicable
interstate pipelines. As agent for Principal, SPSC shall have the authority to perform all
functions necessary to carry out its responsibilities hereunder, including but not limited to, the
authority to post all Unused Capacity for bid on the electronic bulletin board of the applicable
interstate pipeline and to specify all of the terms applicable to the proposed release of capacity.

- In addition to the foregoing, Principal and SPSC expressly recognize and agree that SPSC
shall have the right to itself acquire from time to time some or all of Principal’s Unused Capacity
and that it shall be entitled to do so on a prearranged basis in accordance with the FERC’s rules
* and regulations, provided that SPSC is willing to pay Principal an amount for such Unused

Capacity that is not less than the gross compensation received in connection with the same or
sumlar transactions between Principal and non-affiliated parties.

2. SPSC hereby acknowledges and agrees that Principal shall have the sole and
exclusive right to determine:

(a)  the time period for the release of any Unused Capacity;

®) the location and path of any Unused Capacity to be released;
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(c)  the quantity of Unused Capacity to be released at any time;

(d)  any and all conditions on which such Unused Capacity may be recalled by
Principal;

(e) the methodology to be used to select the successful bidder other than the
methodology specified in the applicable pipeline’s tariff;

® any applicable rate requuements such as minimum rates, volumetric rates
or reservation rates.

3. SPSC hereby agrees that during the term of this Agency Agreement it will
undertake to market Principal’s Unused Capacity in such a manner as to maximize the revenues
received by Principal in connection with all Unused Capacity released by Principal. Principal
hereby agrees that in the event and to the extent it chooses to release any of its Unused Capacity,
- SPSC will have the sole and exclusive right to remarket such Unused Capacity pursuant to the
terms of this Agency Agreement; provided, however, that in the event that Principal has the
‘opportunity to utilize its Unused Capacity to make a “secondary market transaction” (as defined
in the North Carolina Utilities Commission (“NCUC”) December 22, 1995 “Order Approving
. Stipulation” in Docket No. G-100, Sub 67), it shall promptly advise SPSC of such opportunity
‘and SPSC, as its agent, shall be obligated to implement that transaction unless SPSC has an
alternative secondary market transaction which would utilize the same capaczty and which would
yield a higher rate than the transaction proposed by Principal.

. 4. Principal hereby agrees to cooperate with SPSC in developing such procedures, to
furnish to SPSC such information, and to execute such further agreements as may be reasonably

necessary in order for SPSC to fulfill its obligations as agent under this Agency Agreement.

" SPSC shall be entitled to rely and shall be fully protected in relying on all information provided

to it by Pnncxpal in connection with its responsibilities hereunder

5. This Agency Agreement shall become effective as of the date first stated above
and shall remain in full force and effect for a period of ten years from said date. Notwithstanding
. the foregoing, Principal shall be entitled to terminate this Agreement (i) in the event and effective
on the date that neither PSNC Production Corporation nor any other affiliate of Principal (a "
-“PSNC Affiliate”) holds a membership interest in SPSC (such date shall be referred to herein as
~ the “Withdrawal Date”) provided that Principal has given SPSC written notice no less than five
days prior to the Withdrawal Date of its intent to terminate this Agreement on the Withdrawal
Date or (i) in the event that the NCUC by final and unappealable order (excluding any order
approving a settlement voluntarily entered into by Principal other than a settlement voluntarily
entered into by Principal which was previously discussed with SPSC and which both Principal
‘and SPSC previously agreed was in their mutual best interests) requires Principal to absorb any
-of the costs of Principal’s Unused Capacity rights as a result of any actions or omissions to act by
SPSC hereunder, said termination to be effective as of the effective date of the NCUC’s final
‘unappealable order. Principal agrees that it shall use all reasonable efforts to oppose any action
by the NCUC that would require Principal to absorb any of the costs of Principal’s Unused
Capacity rights. In the event of any termination of this Agency Agreement in accordance with
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the preceding sentence, any capacity release which is in place as of the date of such termination
will continue in effect for its original duration notwithstanding the termination of this Agency
Agreement. '

6. In consideration for SPSC’s agreement to act as agent for Principal under this
Agency Agreement, Principal agrees that it shall pay SPSC each month during the term of this
Agency Agreement an amount equal to 25% of the net compensation (as defined in the NCUC’s
December 22, 1995 “Order Approving Stipulation” in Docket No. G-100, Sub 67) earned by it
for all secondary market transactions associated with Principal’s Unused Capacity rights on
* interstate pipeline companies during such month, calculated in accordance with the “Order
. Approving Stipulation” issued by the North Carolina Utilities Commission in Docket No. G-100
Sub 67, on December 22, 1995; provided, however, that in the event that the NCUC at any time
reduces below 25% percent the percentage of net compensation from secondary market
' transactions that natural gas companies such as Principal may retain for their shareholders, then
the amount that Principal shall be required to pay to SPSC as compensation for its services under
this Agency Agreement shall be reduced to such percentage of the net compensation received by
Principal during each month from all secondary market transactions associated with Principal’s
Unused Capacity rights (as calculated above) that is equal to the percentage of net compensation
from secondary market transactions which may be retained by natural gas companies such as
Principal for their shareholders at such time.

b

7. This Agency Agreement shall be governed by and construed in accordance with
. the laws of the State of Delaware, without giving effect to its conflicts of laws rules. Each party
hereto expressly consents to the non-exclusive jurisdiction of the state courts located in the State

- of Delaware in all disputes arising under or related to this Agreement. Each party hereto hereby

waives any objection it may have to the venue of any action, suit or proceeding brought in such
~courts or the convenience of the forum. Service of process on each party in any action arising
under or related to this Agreement shail be effective if delivered or sent to such party in
accordance with Section 9 hereof. '

8. Principal hereby agrees that SPSC and all of its officers, committee members,
owners and representatives shall have no liability to Principal for and shall, to the fullest extent
- permitted by applicable law, be indemnified and held harmless by Principal from any and all
 losses, liabilities, damages, costs and expenses (including all reasonable attorney’s fees and all
costs of suit) resulting from or arising out of any act or omission to act hereunder unless such act
or omission to act constitutes gross negligence, willful misconduct or bad faith.

9. All notices, requests, demands, and othér communications required or permitted
to be given or delivered under or by reason of the provisions of this Agreement shall be in
writing and shall be given by certified or registered mail, postage prepaid, or delivered by hand
or by nationally recognized air courier service, or in the form of a telecopy or telegram, directed
to the address or telecopy number of such party set forth below:
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If to Principal:

Public Service Company of North Carolina Inc.
400 Cox Road

P.O. Box 1398

Gastonia, North Carolina 28053-1395
Attention: Frank Yoho, Senior Vice President
Telecopy Number: (704) 834-65438

Telephone Number: (704) 834-6505

Ifto SPSC:

or

Sonat Public Service Company L.L.C.
c/o Sonat Marketing Company L.P.
Four Greenway Plaza

Houston, Texas 77046

P.O. Box 1513

. Houston, Texas 77252-1513

. Attention: Paul Koonce, Senior Vice Presxdent

~ Telecopy Number: (713) 840-4999

Telephone Number: (713) 840-4977

- Any such notice shall become effective when received by the addressee, provided that any notice
or communication that is received other than during normal business hours of the recipient shall
be deemed to have been given at the opening of business on the next business day of the
recipient. From time to time any party hereto may designate a new address or telecopy number
for purposes of notice hereunder by notice to the other party hereto.

IN WITNESS WHEREOF, the parties hereto have executed this Agency Agreement as of -
the date hereinabove first stated.

v7

- PUBLIC SERVICE COMPANY SONAT PUBLIC SERVICE
.OF NORTH CAROLINA, INC. COMPANY L.L.C.
By: ‘By:
Name:.. E Name:
Title: Title:
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A-50

AMENDMENT TO AMENDED AND RESTATED LIMITED
LIABILITY COMPANY AGREEMENT

THIS AMENDATORY AGREEMENT (“Amendment™) is made and entered into
effective March 25, 1998, by and between SONAT MARKETING COMPANY L.P.,
hereinafter referred to as "Sonat Member", and PSNC PRODUCTION CORPORATION,
hereinafter referred to as "PSNC Member".

WHEREAS, Sonat Member and PSNC Member are parties to that certain Amended and
Restated Limited Liability Company Agreement dated December 1, 1996 respecting the creation

of Sonat Public Service Company L.L.C. (hereinafter referred to as "Contract"); and
WHEREAS, Sonat Member and PSNC Member mutually desire to amend the Contract;

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, Sonat Member and PSNC Member hereby agree as follows:

1.
The definition of “Business” in Section 1 of the Annex to the Contract shall be amended

and restated in its entirety as follows:

“Business” shall mean (i) the business of developing and expanding marketing
opportunities to industrial customers and municipalities located in the states of Maryland, North
Carolina, South Carolina (excluding the franchise area of South Carolina Electric & Gas),
Virginia and the District of Columbia with daily gas requirements of between 35 MMBtu per day
and 2,500 MMBtu per day, (ii) as agent for PSNC for the business of developing and expanding
the market for released capacity, to maximize utilization of PSNC’s excess capacity to the
benefit of its rate payers, (ii) the ownership and operation of the Company Property acquired in
connection with the foregoing, ‘and (iv) such other business as may be conducted by the

Company from time to time.
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IL.

Except as otherwise specifically provided herein, the terms of the Contract shall remain in

full force and effect.

IN WITNESS WHEREOF, this Amendatory Agreement has been executed as of the date

first written above.

SONAT MEMBER:

SONAT MARKETING COMPANY, L.P.

By Sonat Marketing Company
Its Managing Partner

By: @M‘aﬁ

Name: A. Stephen Meadows
Title: Vice President

PSNC MEMBER:

PSNC PRODUC IWORATION
By:
/4 /

Name: Franklin H. Yoho
Title: Vice President
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CERTIFICATE OF INCORPORATION
of
SCANA COMMUNICATIONS HOLDINGS, INC.

FIRST: The name of the Corporation is SCANA Communications Holdings, Inc.

SECOND: The address of the Corporation’s registered office in the State of Delaware is
300 Delaware Avente, Suite 510, in the City of Wilmington, County of New Castle. The name
of its registered agent at such address is Peter J. Winnington.

THIRD: The purpose of the Corporation is to engage in any lawful act or activity for
which corporations may be organized under the Delaware General Corporation Law; provided
that the Corporation’s activities shall be confined to the maintenance and management of its
intangible investments and the collection and distribution of the income from such investments
or from tangible property physically located outside Delaware, all as defined in and in such
manner to qualify for exemption from income taxation under Section 1902(b)(8) of Title 30 of
the Delaware Code, or under the corresponding provision of any subsequent law.

FOURTH: The total number of shares of stock which the Corporation shall have
authority to issue is 1,000, all of which shall be Common Stock, par value $,001 per share,

FIFTH: The name and mailing address of the incorporator is as follows:
SCANA Communications, Inc.
1426 Main Street
Columbiz, South Carolina 29201-2845
The powers of the incorporator shall terminate upon the filing of the Certificate of Incorporation.

SIXTH: The name and mailing address of each person who is to serve as a director until

the first armual meeting of stockholders or umtil his successor is elected and qualified is as
follows:

Name , iling Address
W.B. Timmerman 1426 Main Street
Columbia, Seuth Carolina 29201-2845
L.M. Gressette, Jr. 1426 Main Street
Columbia, South Carolina 29201-2845
P.J. Wimnington ‘ 300 Delaware Avenue, Suite 510
Wilmington, Delsware 19801

SE'VEN'I:H: (3) The business and affairs of the Corporation shall be managed by or
under the direction of a board of directors consisting of not less than one or more than 20
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directors, the exact number of directors to be detenmined from time to time solely by resolution
adopted by the affirmative vote of 2 majority of the directors then in office.

(b) There shall be no cumulative voting in the election of the directors.

EIGHTH: The following provisions are inserted for the management of the business
and the conduct of the affairs of the Corporation and for the further definiion of the powers of
the Corporation and its directors and stockholders:

@) The board of directors and the stockholders shall have the power to adopt,
amend or repeal the bylaws of the Corporation.

(b)  Elections of directors need not be by written ballot unless the bylaws of
the Corporation so provide. :

(c)  Special meetings of stockholders may be called by the board of directors,
the chairman of the board of directors, the president or the secretary of the Corporation or by
holders of a majority of the shares of Common Stock of the Corporation outstanding, and may
not be called by any other person.

NINTH: (a) A director of th;z Corporation shall not be personally liable to the
Corporation or its stockholders for monetary damages for breach of fiduciary duty as a director,

except to the extent such exemption from liability or limitation thereof is not permitted under the
Delaware General Corporation Law.

() (1) Each person (and the heirs, executors or administrators of such person)
who was or is a party or is threatened to be made a party to, or is involved in any threatened,
pending or completed action, suit or proceeding, whether civil, criminsl, administrative or
investigative, by reason of the fact that such person is or was a director or officer of the
Corporation or is or was serving at the request of the Corporation as a director or officer of
another corporation, partnership, joint venture, trust or other enterprise, shall be indemnified and
held harmless by the Corporation to the fullest extent permitted by the Delaware General
Corporation Law. The right to indemnification conferred in this Article Ninth shall slso include
the right to be paid by the Corporation the expenses incurred in connection with any such
proceeding in advance of its final disposition to the fullest extent permitted by the Delaware

Gencral Corporation Law, The right to indemnification conferred in this Article shall be a
contract right.

(2) The Corporation may, by action of its board of directors, provide
indemnification to such of the employees and agents of the Corporation and such other persons
serving at the request of the Corporation as employees or agents of another corporation,
partnership, joint venture, trust or other enterprisc to such extent and to such effect as is

penmitted by the Delaware General Corporation Law and the board of directors shall determine
to be appropriate.
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(c)  The Corporation shall have power to purchase and maintain insurance on behalf
of any person who is or was a director, cfficer, employee or agent of the Corporation, or is or
was serving at the request of the Corporation as 8 director, officer, employee or agent of another
corporation, partnership, jomnt venture, trust or other ¢nterprise against any expense, liability or
loss incurred by such person in any such capacity or anising out of his stetus as such, whether or
not the Corporation would have the power to indemnify himn against such liability under the
Delaware General Corporation Law.

(d)  The nghts and authority conferred in this Article Ninth shall not be exclusive of
any other right which any person may otherwise have or hereafter acquire.

(¢) No amendment, modification or repeal of this Article Ninth, or the adoption of
any provision of this Certificate of Incorporation or the bylaws of the Corporation, or, to the
fullest extent permitted by the Delaware General Corporation Law, any amendment,
modification or repeal of law shall eliminate or reduce the effect of this Article Ninth or
adversely affect any right or protection then existing hercunder in respect of any acts or
omissions occurring prior to such amendment, modification, repesl or adoption.

TENTH: The Corporation reserves the right to amend this Certificate of Incorporation in
any manner permitted by the Delaware General Carporation Law and all rights and powers
conferred upon this reservation.

ELEVENTH: The Corporation shall have no power and may not be authorized by its
stockholders or directors (i) to perform or omit to do any act that would prevent or inhibit the
Corporation from qualifying, or cause the Corporation to lose its status, as 2 corporation exempt
from the Delaware Corporation Income Tax umder Section 1902(b)(8) of Title 30 of the
Delaware Code, or under the corresponding provision of any subsequent law, or (ii) to conduct
any activities outside of Delaware which could result in the Corporation being subject to tax
outside of Delaware.

The undersigned, being the incorporator herein before named, for the purpose of forming
a corporation pursuant to the General Corporation Law of the State of Delaware, does make this
Certificate, hereby declaring and certifying that this is the act and deed of the undcm"éned and
the facts herein stated are true, and accordingly has executed this Certificate this £€ day of

&gu L‘r , 1999,

SCANA COMMUNICATIONS, INC.

v WA

W5, Timmerman .
_Chaurman of 4he. Panyd ovd (hio £ Execotive Officer

- -~
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BYLAWS
OF A
SCANA COMMUNICATIONS HOLDINGS, INC.
ARTICLE L PURPOSE | |
. The purpose of the Corporahon isto engage in any lawﬁ.ﬁ act or actmty for whmh
B corporaﬁons maybe orgamzed under the General Corporanon Law of the State of Delaware
provided that the Corporation’s activities shall be confined to the maintenance and management of
s intahgible investmeﬁts and the collection and distribution of tﬁe income from such investménts
or from tangible property physice.lly located outside Delaware, all as defined in, and in euch manner
to qua;ify for exemption from income taxation under, Section: 19d2(b)(8) of T :‘gtle 30 ef the. . |
Delaware Code, or under the corresponding provisions of any 'subs'equent law; provided firrther that :
the Corporation shall be empowered to conduct such other activities as permitted by‘ said Section
1902(b)(8) or the compondjng provisions of aﬁy subsequent law in such manner to qualify for
exemption from income taxation under said Section 1902(b)(8) or the eozr&spondiﬁg provisions of
any subsequent law. For pu:rposec of this Section, “mtangible mvestments sha]l mclude, without
limitation, investments in stocks, limited partnership mterests limited habﬂlty company mterests,
bonds nae;s_anﬁ —c;tﬁe; Ee_b—z Bﬂhééﬁom (mcludmg debt obhgatmns of affiliated corporatxons)
* patents, patent applications, trademarks, trade names and similar types of mtangible assets.
| ARTICLELL OFFICE
The principal office of the Co:poraﬁon shall be located in the City of Wlhmngton, Comty o

of New Castle, State of Delaware. The Corporation may have such other offices, either within or
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without the State of Delaware, as the Board of Directors may designate or as the business of the

Corporation may require from time to time.

The regzstered office of the Corporation Tequired by law to be mamtamed in the State of"

Delaware may be, but need not be, 1denuca1 w1th the pnnclpal office of the Corporahon, and the‘ ) .

~ address of the reglstered office may be changed ﬁ:om hme to ﬁme by the Corporauon.

) .Busmess transacted at a special meeting shall be confined to the specxﬁc purpose or purposes of the v

-y
L
L

O K
. ). 'l :
W

AR’IICLEIH. STOCKHOLDERS =~ = * =77 it

Section 1. Annual Meeting. The anaual meeting of the stockholders shall be held within

six months of the end of each fiscal year for the purpose of electing Directors and for the

transaction of such other business as may properly come before the meeting. The exact time and -
place of the annual meeting shall be determined by the Board of Directors. - . - @ =« ;5. -

If the anmual meeting shall not be held within the period designated by these Bylaws, a :

substitﬁte annual meeting may be called in acbordance: with the provisions of Section 4: of this

Article. A meeting so called shall be designated and treated for all purposes as the annual njeeting,

Section 2. Special Meetmg Special meetings of the stockholders ﬁuay be called by the:; | - -

.Board of Dxrectors, the Chairman of the Board or the Secretary or by the holders of a majonty of ~

.....

persons authorized to request such special meeting as set forth in this -Section and only such -

purpose or purposes shall be set forth in the notice of such meeting.- The Board of Dire_étors acting *

'the shares of the Corporation’s common stock, and may not be called by mly other person. S

by resolution may postpone and reschedule amy previously scheduled special meetmg ‘Of" ‘i

stockholders.

CFTE -,
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Section 3. Place of Meeting. _Iho Board of Directors may designate any placo, either wrthm
or without the State of Delaware, as the ploce_ of meeting for any annual meeting or for any special
meeting. A waiver of notice signed by all stockliolders entitled to vote at a meeting may designate
any place, exther Wlthm or Wlthout the State of Delaware, as the plaoe for holdmg such meetmg. If
1o desrgnatxon is made the place of meetmg shall be the prmmpal oﬁice of the Co:poratlon in the
Stateof Delaware, =~ o me e : ": v AT \'j."“; e

Section 4. Notice of Meeting. Written notice of the date, time énd place-of each anmual and .
special ‘meeting shall be given ho fewer than 10 nor more than 60 days before | the date of the
meeting. Notice may be delirrered in person, by mail or private carrier or any other lawful moans,’to -
each stockbolder of record entitled to vote at such meeting. If mailed, such notlce shall be deemed -
to.be delivered when deposited in the United States mail, addressed to the stockbolder at his .-
address as it appears on the stock transfer books of the Corporation, with postage thereon prepaid:

In the case of an annual or substitute annual meeting, the notice of meeting need not-
specifically state the business to be transacted thereat. In the case of a sp‘ecial meeting, the hol_:iceof p

- meeting shall state the purpose orpmposes for which the meeting is called. = PR B

When a meetmg is adjourned, itis not necossaryto give anynouce of the adjoumed meeting - -y m

4 et e e e ——r i

other than by armouncement at the meeting at which the adjournment is taken unless the meetmg 1s »
adj ourned for more than 30 days or if a new record date is fixed for the adjoumed meetmg, in whrch
- case notice of the ad;oumed meetmg must be glven to all persons who are enuﬂed o vote ther&t.
Sec’oon 5. Fixing g_f Record Date Forthe purpose of determmmg stockholders enuﬂed to;".‘-
notice of a stockholders meetmg, to demand a speclal meetmg of stockholders, to vote or to take

any other actlon, or stockholders entlﬂed to receive a dJstn‘bunon, or in order to make a

1o me 5 Y e,
;‘. .-1 ‘? gTo N D.
.
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determination of stockholders for any other proper purpose, the Board of Directors of the
Corporation may fix a future date as the record date, such date in-any case to be not more than 60

days before the meetmg or action date requmng “such determination of stockholders. If no record

< date is ﬁxed for the detenmnauon of stockholders enmled to notrce of or to vote at a meehng of

A
»

stockholders, or stockholders enntled to receive a dxstribuhon, the close of busmees on the day N

before the ﬁrst nouce of the meetmg is dehvered to stockholders or the date on whrch the Board of o

Directors authorizes such distribution, as the case may be, shall be the record date for,such
determination of stockholders. When a determination of stockholders entitled to notice of or to
vote at any meeting of stockholders has been made as provided in this section, such deten_ninaﬁon -

shall apply to.any adjournment thereof unless the Board of Directors fixes a new record date:

. Section 6: Stockholders' Lists. The officer who has charge of the stock ledger of the -

- Corporation shall prepare and make, at least ten days before every meeting of stockholders, a

.complete-list of the stockholders entitled to vote at the meetlng, arranged in: a.lphabetica.l order,and .

.showing the address of each stockholder and the. number of shares regxstered in the name of each-.

.. stockholder. . Such hst shall be’ open to the. exanunauon of any stockholder, for any purpose el e

germane to the meehng, dxmng ordmary business. hours, for a period of at least ten days pnor tothe: -

o i e rom— Rt * W - s o

_g._g‘__._..... o e —

‘ meetmg, elther at a place w1thm the crty where the meeting is to be held, which place shall be

--speciﬁed in the notice of the'meeting, or, if not so spociﬁed, at the place where the meeting is to be
held The hst shall also be produced and kept at the time and place of the meetmg durmg the whole
nme thereoﬁ and may ’oe mspected by any stockholder who is present.

Section 7. Quorum. Except as otherwise provlded by law or the Corporation's Certificate

of Incorporation, 2 majority of the voies entitled to be cast on a matter, represented in person or by |

= 2 ows S Ciea nime

aat —an
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were present and voted. Prompt notice of the taking of the corporate action withoﬁt a meeting by
less than umanimous written consent shall be given to those stockholders who have not consented in
writing. - e

. ARTICI..E IV BOARD OF DTRECTORS

Section 1 General Powers. The busmess and affairs of the Corpora’uon shall be managed L

mderthedzrecuonofxtsBoardofDuectors o ' | "'. e SR

Section 2. Number. Temure and Oualﬁ‘ications. _ The number of _Directors of . the

Corporation shall be not less than one and not more than 20 as determined from time to time by the

Board of Directors. At each annual meeting, the stockholders shall elect Directors to hold ofﬁce

umtil the next annual meeting. Except as otherwise required by law or the Corporation's Certificate. .

of Incorporation any directorships not filled by the stockholdera' shall be treated as vacanciesto be - -

filled by and in the discretion of the Board of Directors. Each Director shall hold office:until the

- expiration of the term. for which he is elected, until his.:successor shall have been elected and -

qualified .or until his earlier resignation, removal from office, death or incapacity. Directors need -

not be residents of the State of Delaware or stockholders of the Corporation.s~ /- .~ & .

. Sectioni.3. Regular Meetings. A regular mesting of the Board of Directors shal be held

without other notice than this bylaw Jmmedlately aﬁer and at the same place as, the annual meetmg

of the stockholders The Board of D1rectors may provide, by resolution, the txme and place, enther '

within or without the State of Delaware for the holdmg of additional regular meenngs

Section 4. Special Meetin etings. Spccxal meetings of the Board of Dnectors maybe held at any . Lo

‘time and place upon the call of the Chairman of the Board of Dxrectors or of the Cl'nef Execuuve

Officer or of any two Duectors Specxal meetings may be held at any tnne and place and without

PRt il }
S
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speciallnotice by unanimous consent of the Directors or such meetings may be held by telephone or
teleconference.

Section 5. Notice. Notice of the ume date and place of any special meeting shall be given -

at l&st 24 hours prewously thereto Such notlce shall be glven m wntmg unless oral notice is
reasonable under the cxrcumstanc&c Nouce may be commumcated in person, by telephone, _
'telegmph, teletype or other form of wire or vnreless comnmmcatmn or by mall or pnvate carrier or
any other lawful means. A Director’s attendance at or participation in a meeting shall constitute‘ a
waiver of notice of such meetmg, unless the Duector at the beginning of the meetmg (or promptly
upon his arrival) objects to holdmg the meeting or transacting busmess at the meetmg and does not -

* thereafter vote for or assent to action taken at the meeting. . Notice of an adjourned meeting need .. -
ot be given if the time and place are fixed at the meeting adjouming.. |

Secti'oﬁ 6. Quorum. A majority of the nﬁmber of Directors shall constitite a quorum' for -

the trarisaction of business at.any meeting of the Board of Directors, but if less than such majority is

. present at a meeting, 2 majority of fhe Directors preseﬁt may adjourn the meeting from time to time - - E N

' - without further notice. . s L o :-:""f; LoF

Sectxon 7. Manner of A cting. The act of the ma;onty of the Dxrectors present at a meetmg .

e AT e et e v et v e A .,,..-»—_.._: AT v nsiodooa 0 R L R VI S pu—

at whmh a quomm is present shall be the act of the Board of Dn'ectors, except as otherwise

provided in this Section. -
- Section 8 Vacancies. Except as othermse expressly reqmred by law or the Comomnons :
Artxcl&s of Incorporanon, any vacancy oocumng in the Boa:d of Dxrectors may be filled by the

affirmative vote ofa ma;onty of the remaining Directors though less than a quomm of the Board of

" vv - 7 - ?-. - -,«. b -y ,.;'-3:;.
’ R v " W
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Directors. A Director elected to fill a vacancy shall hold office only until the next stockholders’

meeting at which Directors are elected and until a successor shall be elected and quaﬁﬁe¢

. Section 9. Informal Action by Dz’r’éctor.'s: Action required or permitted to be taken- at a

meeung of the Board of Dlroctors may be taken w1thout 2 meetmg 1f the actlon is consented to in

writing by all members of the Board of Dn'ectors and the consent is ﬁled W1th the minutes of .-

procesdings of the Board of Difetors.

Section 10. Committees. The Board of Directors then in.oﬂice may oreate one or more
comméttees of the Board of Dxrectors ahd appoint members of the Board_of Directors to serve on
them. Each committee mrxsr have two or more members. To the extent specified by the Board of .'
Directors, between meetings of the Board -of Directors and subject to such limitations as may be

. required by law, the. Corporation's Certificate of Incorporation, these Bylaws or imposed by |
resolution of the Board of Directors, such committees may exercise all of the authority of the Board |

of Directors.in the management of the Corporaﬁon. Meetings of the committees may be held at any

. time on call of the Chaimman of the Board or of any member of the committee. A majority'of the

- members- shall constitute a quomm for aJl.'méetings." Cominitte&s'shall keep minutes of their

prooeedmgs and submit them to ‘the Board of Dxrectors for review.

. -.Section 11'. Commatzo The Board of Dlrectors may authonze payment to all . |
Directors of a uniform fixed sum for attendance at each meeting or a uniform stated annuai or

monthly fee for serving as D1rector Dlrectors who are also salaried ofﬁcers of the Corporahon

shall not receive additional compensatlon for service as Dlrectors. The Board of Dlrectors may also

authorize the payment of, or rennbuxsemex_xt for, all expensos of each Director related to such

Dlrector’s attendance at moetmgs.

tome s
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ARTICLE V. OFFICERS
~ Section 1. Number. The officers of the Corporation shall be a Chairman of the Board, é

Chief Execuﬁve Ofﬁcei- a Chief Operating Officér, a Treasurer, a Secretary and such other officers

and assxstant oﬁicers as the Board of Duectors shall deem necessary or desirable. Any two or more. | ‘

oﬁc&s may be held by the same person, and an ofﬁcer may act in more thzm one capaclty where RS o

o actxon of two or more oﬁicers is reqmred.
‘Section 2. Appointment of Officers. The officers _of the Corporation shall ‘be appoihted
anmually. The Board of Directors shall appoint the Chairman of the Board, the Chief E-xecuﬁve: '
- Officer, the Chief Operating bfﬁcer and the Secretary. These officers shall be appointed at the ﬁrst
.« meeting of the Board of Directors held after each annual meeting of the stockholders or at such
. other time or times as the Board of Directors shall determine. In the absence of any action by the

: Board of Directors, the Chief Execuﬁve Officer may appoint all other officers. . : -

.Section:3. Removal. Any officer or agent appomted by the Board of Directors or the Chief -

« Executive Oﬁcer may be removed by the Board of Directors or the Chief Execunve Officer, as the

. case may: be,: w1th or w1thout cause, whenever in its or hlS Judgtnent the ‘best mterests of the (. oo

, Corporahon would be served thereby, but such removal shall be without pre]udlce to the con'cract Ty

T R e et T

) —~'--,‘-~.,.~. P e e,

e e ey

nghts, if any, of the person so removed.
Sectxon 4. Vacancies. A vacancy in an office becausé of death, resignation, removal,

- disqualification or otherwise, may be filled for the unexpired portion of the term by a person

« designated by the Board of D:rectors in the case of ofﬁcérs that must beappomted b'i’ {he Board of v

Directors and by the Board of Directors or the Chief Executive 0fﬁcer in all other cases. .
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Section 5. Chief Executive Qﬁcer. The Chief Executive Officer, subject to the control of
the Board of Directors, shall in general supervise and control all of the business and affairs of the

Corporation. He shall, when present, preside atdll meetibgs of the stockholders and, in the absénce

oftheChmrmanofthe Board, a.’cmeetmgs ofthe Board ofDn'ectors. He may srgn any deeds,_

PSS

mortgages, bonds contracts or other msb:uments whlch the Board of Dn'ectors has authonzed to be o o ‘

executed, except In Cases where fhe Slgmng and execuuon thereof shall be expressly delegated by-

the Board of Directors or by these Bylaws to some other ofﬁcer or agent of the Corporatron, or

shall be requ:red by law to be otherwise signed or executed; and in general shall perform all du’nes :

incident to the oﬂice of Chief Executive Officer and such other duties as may be prescribed by the

. Board of Directors from time to time.

: ,,'Dlrectors,cemﬁcatecforshares of the Corporanon. ' ‘ a BEEE

s provxded for thiat purpose, (b) see that-all notlces are duly gwen in aocordance wrth the prov1s1ons

LI
- e

b -

) pesa o,
RN IV L O S

: . Section 6. Chairman of the Board. The Chaiman of the Board shall be chosen byand -

from among the Directors, shall preside at all meetings of the Board of Directors if present, and -

shall in general, perform all duties incident to the office of Chairman of the Board and such other

duum as, from time to time, may be assigned to him by the Board of Directors: He shall’ s:gn, with - ¢ .

[ R

-, the Secretary or any other proper officer of the Corporatron, thereunto. authonzed by the Board of - -

Section 7. Se etary. 'I’he Secretary shall: (a) keep the mmutee of th the meetings of the '

stockholders' and of the Board of Dlrectors and its committees, 1f any, in one or more books :

of these Bylaws or as reqmred by law' (c) be custodran of the corporate reoords and of the seal of |

the Corporation and see that the seal of the Corporatlon is affixed to all documents the execution of

- -which on behalf of the Corporatxon under its seal is duly authorized; (d) keepa regrster of the post

‘i'.i»' .
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office address of each stockholder which shall be firmished to the Secretary by such stockholder;
(¢) sign, with the Chairman of the Board or any other proper officer of the Corporation thereunto

authonzed by the Board of Dlrectors, ceruﬁcafee for shares of the Corporanon, the issuance of ’

| ‘ wh:ch shall have been authonzed by resoluuon of the Board of Dxrectors, (f) have general charge

. '_of the stock transfer books of the Corporahon, (g) authentxcate records of the Corporanon When_ o

- such auﬂlenncatlon is reqmred, and (h) in general perfonn all dutxes mcxdent fo the office of the

.‘.)- 5

Cpem ey T g

e
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Secretary and such other duties as from time to time maybe assxgned to th by the Presxdent or the | _
Board of Directors. : | '
-Section 8. . Chief Operating Officer. The Chief Operating Officer shall in general perform
-all of ’the duties mcldent to the ofﬁce of Chief Operatmg Officer and such other dutres as from time
1o time may be assrgned to h1m by the Chlef Executive Officer or the Board of D;rectors
- Section 9. Treasurer. The Treasurer shall in general perform all of the duties incident to
; the office of Treasurer and such other duties as from Ume to time may be assigned to-hn_n by the
.Chief Executive Officer or the Board of Dlrectors | A | U

..+, Section 10. Comg atzon The compensatlon of the oﬂicers appomted by the Board of

- Directors shall be ﬁxed from time to time by the Board of Direstors and the compensahon of those S

N e ek e by s nge e ks e Paa i

appomted bY the Chief Execuﬁve Oﬁcer shaH n the absence of any “action by the' Board of T

Dlrectors, be set by the Chief Execuuve Ofﬁcer No officer sha]l be prevented from recewmg .

compensanon byreason ofthe fact thathels also aDn'ector ofthe Corporauon. L s ;' -
Section- 11 Bond.s' Any or all ofﬁcers and agents shal}, respecuvely, if required. by the

Board of D1rectors, nge bonds for the faithful dxsc.harge of their duhes in such sums and with such

surettes as the Board of Directors shall detennme

LS “s ';'..‘x

B
FR 2V

i _)
—r Y e el

Y . 1
=ODMAPCOOCSICOLUMBIAEE333GM o

-w»p‘"-

-



ARTICLE VI. CONTRACTS, LOANS, CHECKS AND DEPOSITS
Section 1. Contracts. The Board of Directors may authorize any officer or officers or agent
or agents to enter into any contract or exécute and deliver'an}‘{ instruments in the name and on

. beha]fof the .Corporaﬁoxi, and such authority may be general or 6onﬁned to sp’eciﬁc insfances o

Sectlon 2 Low Except for loans whlch are mcmred m the ordmary course of busmess; B

1o loans shaJl bé contracted on behalf of the Corporanon and no ewdences of mdebtedness chalibe =

issued in its name unless authonzed by a resolution of the Board of Directors. Such authority may
" be general or confined to specific instances.

Section 3. Checks and Drafis. All checks, drafts or other orders for the payment of money,

.notes or other evidences of indebtedness issued in the name of the Corporation shall be signed by e

such officer or officers or agent or agents of the Corporation and in such mmmer as shall ﬁ*§m time
to time be determined by mohmon of the Board of Dxrectors oy

Section 4. Deposits. All ﬁmds of the Corporation not othervnse employed shall be
deposited from time t;) time to the credit of the Corporaﬁon in such banks, trust companies or other. -
deposxtanes as the Board of Directors may select. |

Lo el . .
RO -

;¢ @ " ARTICLE VIL CERTIF'ICATES FOR SHARES AND TI-IEIRTRANSFER

Sectlon 1. Certzﬁcates for .S'r’zares Certificates represenung shams of the Corporatlon shall
‘be in such form as shall be detm:mmed by the Board of Du'ectors Such certificates shall be 31gned :
by, or bw‘ the facsimile signature of, the Chamnan of the Board or any other proper oﬁ'lcer of the
Corporatlon thereunto duly authornzed by the Board of Dn‘ectors and the Treasmer oran Assxstant |
Treasurer or the Secretary oran Assxstant Secretary and may be sealqd with a corporate seal or a

fatmmxle thereof. All certificates for shares shall be consecutively numbered or otherwise
e ek
T,. ok WY .g) »q
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identified. The name and address of the person to whom the shares represented thereby are issued, .
with the number of shares and date of issue, shall be entered on the stock transfer books of the

Corporation. All certificates surrendered to the Corporaﬁon for transfer shall be canceled and no

. mew certificate shall be 1ssued unul the former cemﬁcate fora like number of shm shall have
been su:renderod and canceled, except that fn case of alost, destcoyed or mutﬂated cemﬁcate a new ‘f.,_ o

- one maybe 1ssued therefor upon such terms and mdemmty to the Corporahon as the Board of e

Directors may prescrﬂ:e
Section 2. Transfer of Shares. Transfer of shares of the Corporauon shall be made only on

the stock trausfer books of the Corporation by the holder of record thereof:or by his Jegal

: repreéentative, who shall furnish proper evidence of authority t.o.transfei',i or: by-his attomey" ' .
- thereunto authorized by powér of attorney duly executed and filed with the Secretary of the

: Corporation.

ARTICLE vm FISCAL YEAR

The fiscal yeér of the Cotporation shall end on December 31 of each calendar year unlms .

otherwxse determmed by the Board of Dxrectors

ARTICLEIX SEAL. L

The Board of Directors may prov:de a corporate seal which 1 may be cncular in form andl -
shall have inscribed thereon the name of the Corporation and the word "Seal.”
ARTICLE X. WAIVER OF' NOTICE -
Whenever any notice is required to be given to any 'stockholder‘. or D:rector of _the.

Corporanon by law or under the provisions of the Certificate of erporauon or Bylaws of the

. Corporatlon, a wa1ver thereof in writing, signed by the person or persons enntled to such notice,

:" o~ w L AR FERE JEPPEARS
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whether before or after the time stated therein, end delivered to the Corporation for inclusion or
filing with the minutes or corporate records, shall be equivalent to the giving- of such notice.
ARTICLE XL INDEMNIFICATION |
Section 1. Aduthority. The Corporanon shall to the fullest extent permrtted by tbe General_

.Corporatlon Law of the State of Delaware, or. successor thereto as amended from ume to txme

'.mdennnfyallpersons whom 1tmaymdemmfypmsuantthereto andpayfororrembur%exp EERREr

incurred by such persons who are party to any threatened, pending or completed actlon, suit- or’
proceedmg, whether civil, criminal, admmzstrauve or investigative and whether formal or informal
.in advance of final disposition thereof. The right to indemnification conferred by this Section shall
be a contract right and shall not be exclusive of any oﬂeer right which any person may otherwise .
: bave or hereaﬁer acquire. - |
Section 2 Insurance. The Corporation may purchase and maintain inmnance on behalf of
. any person _who isorwasa Director, officer, employee or‘.ag'ent of the Corporation, or who, while a
 Director, ofﬁcer, employee or agent of the Corporation is or was serving at the request of the -
. Corporanon as a dlrector, oﬂicer, partner trustee, employee or agent of another corporanon, "

partnersth, Jomt venture, trust, employee beneﬁt plan or other enterpnse agamst hablhty asserted

Smie et
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-»agamst or mcun'ed by him in that capamty or ansmg ﬁ-om his status as such, whether or not the
-Corporation would have the power to mdemmfy him against the same liability under the General
Corporaﬁon Law of the State of Delawame OF SUCCESSor thereto, as amended from tlme to hme
- 7 ARTICLEXL AMENDMENTS e

‘Except as otherwise provide& bg law, these Bylaws may be amended or repealed and new

... Bylaws mayt be adopted by the Board of Directors or the stockholders.
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Any notice of 2 meeting of stockholders at which these Bylaws are to be amended or
repealed or new Bylaws adopted shall include notice of such proposed action.
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GERTIEEED TO BE ATRUE AND CORRECT COPY
AS.TAAEN FROM AND COMPARED WITH THE
ORIGINAL ON FILE IN THIS OFFICE,

e

i ™\ ARTICLES OF MERGER
- , OR SHARE EXCHANGE
SECRETARY OF/STATE OF SOUTH CAROLINA :

R

- - D S T TS BT S I S

STATE OF SOUTH CAROLINA
APR 1 9 2001 SECRETARY OF STATE

Pursuant to §33-11-105 of the 1976 South Carolina Code, as amended, the undersigned
as the surviving corporation in a merger or the acquiring corporation in a share exchange, as the
case may be, hereby submits the following information:

1. The name of the surviving or acquiring corporation is New Sub II, Inc.

2. Attached hereto and made a part hereof is a copy of the Plan or Merger or Share Exchange
(see §§33-11-101 (merger) 33-11-102 (share exchange), 33-11-104 (merger of subsidiary
into parent) 33-11-107 (merger or share exchange with a foreign corporation), and 33-11-
108 {merger of a parent corporation into one of its subsidiaries}).

3 Complete the following information to the extent it is relevant with respect 1o each
corporation which is a party to the transaction:

(a) Name of the corporation __New Sub i, Inc.
Complete either (1) or (2), whichever is applicable:

(N [1 Shareholder approval of the merger or stock exchange was not required
(See §§33-11-103(h), 33-11-104(a), and 33-11-108(a)).

2 A The plan of merger or share exchange was duly approved by shareholders
of the corporation as follows:

Number of Number of Number of Votes  Number of Undisputed shares Voted

Voting Oustanding  Voles Enfitled Represented at For Against
Group Shares to be Cast the Meeting
Common Stock 1,000 1,000 1,000 1,000 0-

*NOTE: Pursuant 1o the Section 33-11-105 (a){3Nii), the corporation can allematively stale the total number of
undisputed shares cast for the amendment by each voting group together with a statement that the number cast
for the amendment by each voling group was sufficient for approval by that voting group.
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{b) Name of the corporation: Public Service Company of North Caroling,
incorporated

Complete either (1) or (2), whichever is applicable:

(1Y {1} Shareholder approval of the merger or stock exchange was not required
(See §§33-11-103(h), 33-11-104(a), and 33-11-108(a)).

(2) [X] The Plan of Merger or Share Exchange was duly approved by shareholders
of the corporation as follows:

Number of Number of Number of Votes Number of Undisputed Shares Voted
Vating Qustanding  Votes Entitled Represented at For Against Abstain
Group Shares to be Cast the Meeling
Common Stock 20,577,967 20,577,967 16,382,670 16,109,636 172,706 100,428
*NOTE: Pursuant to Section 33-11-105 (a)3)i, the corporation can altematively stale the total number of

undisputed shares cast for the amendment by each voting group together with a statement that the
number cas! for the amendment by each voting group was sufficient for approval by that voting group.

4 Unless a delayed date is specified, the effective date of this document shall be the date it is

accepled for filing by the Secretary of State (See §33-1-230(b)):_Effective as of .the close
business on the date of filing.

DATE: February 10, 2000 NEW SUB ii, INC.
: {Name of the Surviving or Acquiri tion)
By: AU ceE?
{Signature and Office}

WPB Timmerman . Chief exeenhve

{Type or Print Name and Office) o Eicey

FILING INSTRUCTIONS

1. Two copies of this form, the original and either a duplicate original or a conformed copy, must be filed.
2. Filing Fee (payable o the Secretary of State at the time of filing of this document).
Filing Fee $10.00
Filing Tax 100.00
3. TWO COPIES OF THE PLAN OF MERGER OR SHARE EXCHANGE MUST BE FILED WITH THIS FORM AS
AN ATTACHMENT.

Form Approved by South Carolina
Secretary of State 1/89



